ENVI RONVENTAL PROTECTI ON AGENCY

40 CFR Parts 72, 73, 74, 75, 77, and 78

Acid Rain Program Permts, Allowance System Sul fur Di oxide Opt-
I ns, Continuous Eni ssion Mnitoring, Excess Em ssions, and Appeal

Pr ocedur es

AGENCY: Environnental Protection Agency (EPA)

ACTI ON: Proposed rule; revisions of permts, allowance system
sul fur dioxide opt-ins, continuous eni ssion nonitoring, excess

em ssions, and appeal procedures rules

SUMMARY: Title IV of the Clean Air Act (the Act) authorizes the
Envi ronnental Protection Agency (EPA or Agency) to establish the
Acid Rain Program  The purpose of the Acid Rain Programis to
significantly reduce em ssions of sulfur dioxide and nitrogen
oxides fromutility electric generating plants in order to reduce
t he adverse health and ecol ogi cal inpacts of acidic deposition (or
acid rain) resulting fromsuch em ssions. On January 11 and March
23, 1993, the Agency promul gated final rules governing permtting,
the allowance system continuous em ssions nonitoring, excess

em ssions, and appeal procedures.

After considering its experience in applying these rules since
1993, the Agency believes that the permtting, excess em ssions,
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and appeal procedures rules (as well as mnor aspects of the
nonitoring rule) can be streanmined and inproved in order to reduce
the burden on utilities, State and |local permtting authorities,
and EPA. The rule revisions in today's proposal streamine the
Acid Rain Programwhile still ensuring achievenent of its statutory

goal s of reducing sul fur dioxide and nitrogen oxi des em ssions.

In addition, EPA is revising allocations of sulfur dixoxide
al  onances. Each all owance authorizes the em ssion of one ton of
sul fur dioxide. Under the Acid Rain Program wutility units (i.e.,
fossil fuel-fired boilers or turbines) are allocated all owances and
must not emt sulfur dioxide in excess of the ampunt authorized by
the allowances that they hold. EPA proposes to revise certain
units' allowances in response to litigation, in light of Agency
errors in nmaking the allocations or errors in data relevant to
whet her facilities are covered by the Acid Rain Program or because
of nore recent information concerning the construction or

commerci al operation of new units.

DATES: Comments on the regul ati ons proposed by this action nust be

received on or before [Insert date 30 days after publication

in the Federal Reqgister].

ADDRESSES: Comments. Al witten comments nust be identified with
the appropriate docket nunber (Docket No. A-95-56) and nust be
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submtted in duplicate to EPA Air Docket Section (6102), Waterside
Mal |, Room ML500, 1st Floor, 401 M Street, SW Washington DC

20460.

Docket. Docket No. A-95-56, containing supporting information
used to devel op the proposal is available for public inspection and
copying from8:30 am to 12:00 p.m and 1:00 p.m to 3:30 p.m,
Monday through Friday, excluding |legal holidays, at EPA's Air
Docket Section at the above address. Information concerning the
original rules and sone of the revisions proposed today is found in
Docket Nos. A-90-38 (permts), A-91-43 and A-92-06 (all owances), A-
90-51 (continuous em ssi ons nmoni toring), A-91-68 (excess
emssions), A-91-69 (general), and A-93-15 (appeals). A reasonable

fee may be charged for copying.

FOR FURTHER | NFORMATI ON CONTACT: Kat hy Barylski, at (202) 233-
9074, U.S. Environnmental Protection Agency, 401 MSt. SW Acid Rain
Di vision (6204J), Washington, D.C. 20460 (concerning revisions of
parts 73 and 75); Dmight C Al pern, Attorney-advisor, at (202) 233-
9151 (sane address) (concerning all other revisions); or the Acid

Rain Hotline at (202) 233-9620.

SUPPLENMENTARY | NFORMATI ON: Requl at ed entities. Entities

potentially regulated by this action are fossil-fuel fired boilers
or turbines that serve generators producing electricity for sale.
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Regul at ed categories and entities include:

Cat egory Exanpl es of
requl at ed
entities

| ndustry el ectric
service
provi ders

This table is not intended to be exhaustive, but rather provides a
guide for readers regarding entities likely to be regulated by this
action. This table lists the types of entities that EPA is now
aware could potentially be regulated by this action. Oher types
of entities not listed in the table could also be regulated. To
determ ne whether your facility is regulated by this action, you
should carefully exam ne the applicability criteria in 872.6 and
the exenptions in 8872.7 and 72.8 of title 40 of the Code of
Federal Regul ations and the revised 8872.6, 72.7, 72.8, and 72. 14
of the proposed rule. If you have questions regarding the
applicability of this action to a particular entity, consult the
persons listed in the precedi ng "FOR FURTHER | NFORMATI ON CONTACT"

secti on.

Or gani zati on. The information in this preanble is organi zed as

foll ows:

|. Part 72: Applicability of and Exenptions from Acid Rain Program



A. Revisions Concerning Applicability
B. Revisions to Exenptions
1. Fuel Use and Fuel Testing Requirenents Under New Units
Exenpti on
2. Administration of New Units Exenption
3. Retired Units Exenption
4. Industrial Units Exenption
1. Part 72: Interaction of Acid Rain Permtting and Title V
A. Rel ationship Between Acid Rain Rules and Parts 70 and 71
B. State Authority to Admnister and Enforce Acid Rain Permts
C. Required Elenents for State Acid Rain Program
[11. Part 72: M scellaneous Permtting Matters
A. Definitions
B. Designated Representative
C. Compliance Pl ans
| . Subm ssion of Substitution and Reduced Utilization
Pl ans
2. Repowering Extension Plans
D. Federal Permt |ssuance
E. Permt Revision
F. Reduced Utilization Accounting
V. Part 73: Allowances
A. Revision of Table 2 All owances
|. Allocation Determ nations Remanded to EPA
2. Correction of Agency Errors
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Del etion of Units from Table 2

1998 Revi sion of All owance All ocati ons

m O O @

Revisions to Small Diesel Refinery Provisions

Additions of Units to and Deletions of Units From Table 3

V. Part 75: Monitoring Requirenents for Units Burning D gester or

Landfill Gas
VI. Part 77: Excess Em ssions
A. Imedi ate Deduction of Allowances to O fset Excess
Em ssi ons
B. Deadline for Paynent of Excess Em ssions Penalties
C. Excess NQ, Em ssions Under NQ, Averagi ng Pl ans

VII. Part 78: Adm nistrative Appeals

VI11. Adm nistrative Requirenents
A. Executive O der 12866
B. Unfunded Mandates Act
C. Paperwor k Reduction Act
D. Regulatory Flexibility Act
E. M scell aneous

|. Part 72: Applicability of and Exenptions From Acid Rain Program

A. Revisions Concerning Applicability

Section 72.6 explains what types of units are "affected units”

subject to emssions reduction or limtation requirenents and ot her
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requi renents of the Acid Rain Program and what types of units are
not affected wunits. Under §872.6(b)(5) and (6), qualifying
facilities and independent power production facilities meeting
certain requirements are not affected units. One such requirenent
is that the facility had, as of Novenmber 15, 1990, a qualifying
power purchase commtnent, which may be in the formof a letter of
intent that is followed by a power sales agreenent. Under section
405(g) (6) (A) of the Act, the power sal es agreenent nust be executed
"Wthin a reasonable tine" followng the letter of intent. InJddy
1992 (57 FR 29940, 29947 (July 7, 1992)), EPA proposed a two-year
deadline or no later than Novenber 15, 1992 for execution of the
power sal es agreenent. That deadline was not comrented on and was
made final in March 1993 (58 FR 15634, 15648 (March 23, 1993)).
Subsequently, EPA has received public comment that the two-year
deadline created a hardship for independent power producers

negotiating with nmultiple regul ated purchasers.

To i npl enent the statutory | anguage regarding the tine frame
for execution of a power sales agreenent, EPA could set a fixed
deadline (as in the current rule) or could determ ne a reasonabl e
time frane on a case-by-case basis as part of an applicability
determnation. Particularly where questions of the applicability
of the Acid Rain Program are involved, EPA nmaintains that it is
preferable to establish clear-cut |Iines. Moreover, EPA is
concerned that the two-year period in the current rule for
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execution of an agreenent does not take account of the tine
necessary to conplete agreenents where nmultiple utility purchasers

are invol ved.

Therefore, EPA is proposing to revise the deadline to three
years from letter of intent to execution of a power sales
agreenent. Since under section 405(g)(6)(A) of the Act, the letter
of intent nust be in place by Novenmber 15, 1990, this neans that
t he power sal es agreenent nust have been executed by Novenber 15,
1993, rather than by Novenber 15, 1992 as under the current rule.
Publ i c comrent indicates that the additional year is reasonable for
I ndependent power producers negotiating with multiple regul ated

purchasers. EPA requests comments on this revision.

Section 72.6(c) sets out procedures for petitioning for a
determ nation fromthe Adm nistrator as to whether a unit is an
affected unit covered by the Acid Rain Program The current
regulation allows the subm ssion of the petition by a certifying
official, rather than requiring that the unit have a designated
representative who would nake the subm ssion. However, the
regul ation has a general reference to, and requires conpliance
with, 872.21, which requires that subm ssions be nade by a
designated representative and include certain certifications. To
prevent confusion, EPA proposes revisions that pinpoint the
certification and notice requirenents in 872.21 that a certifying
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official's petition must neet. In addition, |anguage is added to
872.6(c)(1) to clarify that it is the certifying official of an
owner or operator of a unit that may subnmit a petition, and sone
superfluous | anguage is renoved. Further, this section is revised
to allow a petition to be submtted at any time but indicating
that, if possible, the petition should be submtted before the
i ssuance of an Acid Rain permt. Wile EPA wants to facilitate the
subm ssion of petitions where owners or operators are uncertain as
to the status of their unit under the Acid Rain Program EPA's
determ nation on the petition may obviate the processing and

I ssuance of a permt for the unit.

B. Revisions to Exenptions

In the current rule, EPA established two exenptions fromAcid
Rai n Program requirenents. First, in 872.7 EPA provided for an
exenption fromrequirenents concerning permtting, allowances, and
continuous em ssions nonitoring for small, new units (i.e., units
t hat comence commercial operation on or after Novenber 15, 1990
and serve generators with a total naneplate capacity of 25 MM or
| ess) burning clean fuels. The exenption was adopted because
em ssions fromthese units were considered to be de mnims. 58 FR
3390, 3594 (January 11, 1993). Second, in 872.8 EPA provided for
an exenption from Phase Il permtting requirenents for affected
units that retire permanently prior to the issuance of a Phase I
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Acid Rain permt. Units that submitted petitions for such an
exenption could al so be exenpted fromnonitoring requirenents under

§75. 67.

1. Fuel Use and Fuel Testing Requirenments Under New Units

Exenpti on

EPA is proposing to nodify the limtation on fuel use and the
requi rements for fuel testing under the new units exenption. Under
the current rule, units mnmust use exclusively fuels with a sulfur
content of 0.05 percent or |less by weight, and specified tests to
measure sul fur content nust be performed for each delivery of fuel
(other than natural gas, which is presuned to neet the sulfur
content requirenent). The records of such tests nust be retained

at the source for 5 years.

In contrast, today's proposal requires units to use only
gaseous fuel with an annual average sul fur content of 0.05 percent
by weight or less and only nongaseous fuel that separately neets
this same annual average sulfur content limt. The proposal
I ncludes formulas for calculating the annual average percentage
sul fur content by weight for gaseous fuels and for nongaseous
fuel s. Simlar to the approach in the current rule requiring
sanpling and sulfur content testing of fuel deliveries, the
fornmulas require use of the neasured sulfur content of periodic
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sanpl es of fuel deliveries during the year to cal cul ate the annual
average sulfur content of fuel burned during the year. The
formul as require sanpling of fuel at |east once for each delivery
or, for fuel that is delivered to the wunit continuously by
pi peline, at |east once each quarter that the fuel is delivered.
Unlike the current rule, the forrmulas do not require the use of any
specific testing nethods to nmeasure sul fur content. Sanpling and
testing of sulfur content of fuel, which may be performed by the
fuel supplier rather than the unit's owners and operators, are
necessary in order to denonstrate whether the sulfur content limt
is net. As under the current rule, the owners and operators of an
exenpt unit bear the burden of proving conpliance with the

requi renents of the exenption

However, if the only gaseous fuel burned is natural gas, the
proposal provides that the 0.05 percent annual average |limt for
gaseous fuel is assunmed to be net w thout maeking any cal cul ati ons
or conducting any sanpling or testing. This is consistent with the
current 872.7(d)(2)(ii), which provides that natural gas (which is
defined as a "fluid mxture of hydocarbons containing", inter alia,
20 grains or less of sulfur (40 CFR 72.2)) is assuned to neet the
0.05 percent Iimt on each delivery of fuel. Moreover, consistent
with the current rule, which excludes (through the 0.05 percent
sul fur content limt on each delivery) any use of coal by the
units, and because the sulfur content of a coal delivery is not
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necessarily uniform the proposal expressly bars the use of coal or
coal -derived fuel (except coal-derived gas with a sulfur content no

greater than natural gas) by exenpt units.

EPA bel i eves that the fuel use and testing requirenents in the
proposal are sufficiently stringent to ensure that mnina
em ssions from the exenpt wunits and are significantly |ess
burdensonme for the owners and operators of the units involved
which in many cases are nunicipally owed units. Allowing a unit
to burn some fuel that exceeds 0.05 percent sulfur by weight so
| ong as the annual average sulfur content of its fuel (weighted by
the weight of the fuel) does not exceed that |level will have little
effect on the total SO, em ssions for the year. Separate sul fur
content limts are established by gaseous and nongaseous fuels so
that very clean gaseous fuel (e.g., pipeline natural gas) cannot
be wused to offset nongaseous fuel wth a sulfur content
significantly higher than 0.05 percent. EPA notes that, under this
approach, a unit will be able to use landfill or digester gas,
whi ch has a higher sulfur content than natural gas but |ower than
sone nongaseous fuels.! Using the annual average will give owners
and operators nore flexibility in that a single delivery of fuel in

excess of the limt wll not automatically invalidate the

1 This is consistent with EPA's efforts to encourage use,
rather than flaring, of such gas. See section V of this
pr eanbl e.
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exenption, as is the case under the current rule.

EPA also believes that prescribing nore detailed testing
nmet hods i s unnecessary because the appropriate testing nmethods may
vary depending on the specific fuel involved and testing data from
the fuel supplier may be sufficient to establish the sul fur content
of the fuel.? The proposal requires owners and operators to keep
records for 5 years (or longer if required in witing by EPA or the
permtting authority) that denonstrate that the sulfur content
limt has been net. This approach gives owners and operators nore
flexibility to determne what type of information will support such
a denonstration, but the proposal al so enphasizes that the burden

of proof is on the owners and operators.

2. Adm nistration of New Units Exenption

The purpose of the exenption, of course, is to relieve owners
and operators of the burden of conplying with permtting,
al | owance, and nonitoring requirenments for clean new units and to
reduce the concomtant admnistrative burden on permtting

authorities. In issuing new unit exenptions under the current

2 Wth the elinmnation of the fuel testing requirenents in
the current rule, the testing nmethodol ogies specified in the
current 872.7 and incorporated by reference in the current 872.13
are unnecessary, and EPA therefore proposes to renove them The
provi sions of 872.13 are renunbered to reflect this change.
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rule, the Agency has found that the procedures for obtaining and
mai ntai ning an exenption are sonewhat |ess burdensone than the
procedural requirements for units required to have Acid Rain
permts. However, the Agency has concluded that the exenption
procedures are still nore burdensone than necessary. In
particular, the current rule provides that: a potentially exenpt
unit must have a designated representative and submt a petition
for a witten exenption; the permtting authority mnust issue a
witten exenption after providing public notice (e.g., in a |ocal
newspaper) and a conment period; and the exenption nust be renewed

every five years.

The current rule requires a significant anount of processing
for each unit that seeks to obtain an exenption. The Agency has
already granted about 130 new unit exenptions using current
procedures, and, despite extensive public notice, not one conment
has been received during the public conment periods. Based on its
experience with these exenptions, EPA does not believe that
requiring a designated representative to be appointed for each
clean unit and subm ssion and processing of forns for a new units
exenption every five years provides any significant environnental

benefit.

The proposal makes the new unit exenptions largely automatic
for those units that neet the criteria, discussed above, concerning
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capacity, annual fuel use, and recordkeeping. In general, no
designated representative, petition for exenption, or renewal

petition is required.?

The only exception to this approach is for units that are
listed and allocated one or nore allowances on Table 2 or 3 of
873.10. Because they are being exenpt fromthe requirenment to hold
al l owances to cover enmssions, they should not retain their
al  owance allocations. The proposal requires the designated
representative (who handle the unit's all owance account) to submt
to EPA and the State permtting authority a statenent that: the
unit neets, and will continue to neet, the exenption requirenents;
he or she is surrendering allowances in the sane anount, and of the
same or earlier conpliance use date as, the unit's allocated
al l omances; and he or she is returning the proceeds for any
all onances withheld fromthe unit for EPA allowance auctions under

subpart E of part 73. However, apparently because the owners and

% Because the proposed new units exenption and, as discussed
bel ow, the proposed retired units exenption, are automatic and
witten exenptions for these units are no | onger issued, the
references in the current part 72 to witten exenptions under
8872.7 and 72.8 are revised. The revisions to these references
al so reflect, in sone cases, the establishnment of exenptions for
industrial units under proposed 872.14, which is discussed bel ow
For exanple, the criteria for State acid rain progranms in
872.72(b) are changed to renove the reference to 8872.7 and 72.8
witten exenptions and to refer instead to 872. 14 exenptions. By
further exanple, the reference in §872.9(c)(6) to 8872.7 and 72.8
witten exenptions is changed to refer to exenptions under
8872.7, 72.8, and 72.14. The sanme change -- and the only change
proposed to part 74 -- is proposed in 874. 2.
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operators of sonme small units are small entities and not fully
aware of their obligations under the Acid Rain Program sone
potentially exenpt wunits have still not selected designated
representatives even though the units are allocated all owances. In
order to facilitate inplenentation of the exenptions by small
entities, the proposal provides that, if there is no designated
representative, a certifying official of each owner of the unit may
make this subm ssion. This reflects the desirability of ensuring
that each owner (or the designated representative representing al

owners) is aware of the allowance surrender. The unit wll not be
exenpt until EPA actually deducts the allowances from the unit
account in the Al owance Tracki ng System and receives the all owance
auction proceeds. Upon deduction of the allowances, the unit

account is closed.

Al t hough units that neet the exenption criteria and are not
all ocated allowances are automatically exenpt, the proposal
requi res the designated representative (or a certifying official of
each owner) of such unit to submt to EPA and the State permtting
authority a statenent that the unit neets and will continue to neet
the exenption, which are referenced in the statenent. EPA
antici pates provi di ng a st andard form for desi gnat ed
representatives or certifying officials for exenpt units (whether
or not they have allocated allowances) to submt the appropriate
information. Providing this type of notice to EPA and the State
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permtting authorities inposes little burden on the exenpt units
and has inportant benefits. First, owners of the units are nore
likely to consider carefully the basis for the exenption and the
continuing requirenents under the exenption if each owners

representative nust sign and submt such a form Second,
submi ssion of the formw |l ensure that EPA and State permtting
authorities can keep track of which units are exenpt and will not

treat such units as affected units.

Under the proposal, a new units exenption is effective on
January 1 of the first full cal endar year for which the unit neets
the criteria for an exenption. This reflects the annual nature of
the Acid Rain Program As provided in the current rule, the
exenption termnates automatically when the unit involved no | onger
satisfies the criteria for an exenption. Consistent with the
approach taken with other exclusions of units fromthe Acid Rain
Program a unit that had an automatic exenption that termnates is
an affected unit and cannot requalify for the exenption. See 40
CFR 72.6(a)(3)(iit) through (vii). As in the current rule,
exenption termnation subjects the wunit to the permtting,
al | owance, and nonitoring requirenents of the Acid Rain Program
The unit wll have to have a designated representative, who nust
submt a conplete permt application before the later of January 1,
1998 or 60 days after the exenption termnates. The unit will have
to conply with the nonitoring requirenments within 90 days after the
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term nati on.

Under the current rule, exenpt units are still included in the
definition of "affected unit.” As a result, they nust generally be
included in title V operating permts issued by State permtting
authorities under part 70 and are not eligible to becone opt-in
units under part 74. Part 70 requires sources with affected units
to have operating permts reflecting Acid Rain Programrequirenents
and any other Clean Air Act requirements to which the sources are
subject. If a unit is subject to other Aean Air Act requirenents,
the unit nmust continue to conply with such non-title IV provi sions,
and this will be reflected in the title V operating pernit.*
However, if a unit is not subject to any other Clean Air Act
requirenents and the unit is exenpt from Acid Rain permtting
al | onance, and nonitoring requirenents, question has been rai sed as

to whether the current rule can be read to require the unit to

obtain a title V operating permt. |In such circunstances, it nakes
little sense to require atitle V operating permt; after all, the
only requirenents put in the permt will be those for maintaining

an exenption and a maj or purpose of the exenption is to relieve the

unit and the permtting authority of permtting burdens. Although

“1In order to ensure that owners and operators understand
this, today's proposal states this expressly. The proposed rule
al so provides that a permtting authority may use the
adm ni strative anmendnment procedures under 872.83 to add to the
permt an exenption under 872.7, 72.8, or 72.14,
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the Agency maintains that a title V operating permt is not
required for such a unit, the proposal nodifies 872.6(b) to nake
this explicit by stating that any exenpt new unit is an unaffected
unit. Further, because the purpose of the exenption is to relieve
clean, new units of permtting and other Acid Rain requirenents,
EPA continues to believe that exenpt units should be excluded from
applying to re-enter the Acid Rain Program as opt-in sources and

t he proposal contains such an excl usion.

Finally, as discussed above, EPA has al ready approved a nunber
of witten exenptions for new units under the current rule. Since
t he proposal provides nore flexible requirenents for qualifying for
and mai ntaining the exenption (e.g., nore flexible sulfur content
requi renents and no renewal requirenent), the units with witten
exenptions also qualify for the automati c exenption under today's
proposal . The proposal makes this clear by including, as one
category of units that qualify for the automatic exenption, those
new units that have already been granted witten exenptions. EPA
sees no reason for denying already exenpt units the flexibility and
stream i ning benefits of the proposal and al so sees no purpose to
retai ning permanently two different types of new units exenptions.
Consequently, the proposal provides that already exenpt units mnust
nmeet the requirenments for maintaining an automatic exenption, in

lieu of the requirenments contained in the current rule.
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However, while the current rule requires exenpt units to
surrender any allowances allocated to the units under 873.10 for
years for which the units are exenpt, the witten exenptions
already granted did not extend beyond 5 years. The already exenpt
units have not yet surrendered Phase Il allowances and, under the
current rule, will have to do so when the exenption is renewed. In
extendi ng automatically these exenptions and renoving the need for
renewal , the proposal requires those exenpt units with allocated
al |l onances to surrender such all owances and the proceeds from EPA' s

auctioning of such all owances.

3. Retired Units Exenption

VWhile retaining the basic criteria in the current rule for
qualifying for the retired units exenption, EPA proposes to
streamine the procedures for obtaining and nmmintaining the
exenption. In addition, EPA proposes to clarify what Acid Rain

requi renents are covered by the exenption

The current rule requires largely the sane procedures for the
retired units exenption as for the new units exenption: subm ssion
of a petition, issuance of a witten exenption subject to public
notice and comment, and subm ssion of a renewal petition every 5
years. EPA has approved about 155 retired units exenptions under
t hese procedures wi thout receiving any public conmments on them
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Since the purpose of the exenption is to reduce the burden on the
owners and operators of retired wunits and the permtting
authorities, EPA believes that, as in the case of new units
exenptions, the procedures for retired units exenptions can be made

| ess burdensone.

The proposal takes essentially the same approach in setting
revi sed procedures for both new units and retired units exenptions.
The proposed retired units exenption is automatic so |long as the
unit neets the criteria for the exenption: i.e., that the unit is
permanently retired and does not emt any SO, or NQ, starting on the
effective date of the exenption. Units that retire are not, of
course, necessarily small and, since they probably have been
participating in the Acid Rain Programuntil retirenment, probably
have designated representatives. Under the proposal, the
designated representative of each exenpt unit nust submt to EPA
and the State permtting authority a statenent that the unit neets,
and will continue to neet, the exenption requirenents. EPA
anticipates providing a standard form for the designated
representative of an exenpt wunit to submt the appropriate
information. Units already granted retired units exenptions al so
qualify for the automatic exenption and will make no additiona
subm ssi ons. As under the current rule, exenpt retired units
retain their allocated allowances since, even wthout the
exenption, they would have no SO, em ssions and woul d not use any
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al l onances. An exenpt unit's All owance Tracki ng System account is
subject to the requirenments for general accounts under part 73.
The owners and operators of the unit nust retain at the source
records denonstrating that the unit qualifies for the exenption.
The exenption termnates automatically if +the wunit resunes

operation and emts any SO, or NQ.

EPA is also proposing to nodify the current rule to clarify
what Acid Rain requirenments are covered by the exenption.
Currently 872.8 of the regul ations exenpts retired units only from
the requirenents of part 72. Section 75.67(a) currently provides
that units that retire before January 1, 1995 and for which a
petition for a retired units exenption is submtted prior to
monitor certification deadlines may al so obtain an exenption from
the nonitoring requirenents of part 75. The Agency nmaintains that
any unit that retires should be automatically exenpt, starting in
the first full year of retirenent, from both the Phase II
permtting requirenents of part 72 and the nonitoring requirenents
of part 75 so long as the unit remains retired. |If the unit has no
eni ssions, there is nothing to nonitor. The proposal renoves

875.67(a) and adds the nonitoring exenption to 872.8.

However, as noted above, retired units may still receive
al l omance allocations. Such units nust remain subject to subpart
B of part 73, which governs allowance allocations. Ref |l ecting
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t hese consi derations, the proposal exenpts retired units from al
Acid Rain Programrequirenents except for the provisions of 8872.2

t hrough 72.6, 872.8, 8872.10 through 72.13, and subpart B of part

73. Moreover, retired units that, but for the exenption under
872.7, would be Phase | wunits, nmust still conply wth the
requi renments concerning Phase | Acid Rain permts and reduced

utilization of such units during Phase |.°> The purpose of the
retired units exenption is to exenpt the units from Phase 11
permtting, not to allow themto avoid requirenments inplenenting
statutory permtting and reduced utilization provisions. |In fact,
the retired unit exenptions issued by EPA under the current 872.8
state expressly that they apply to Phase Il (as distinguished from
Phase |) permtting requirenents. |In order to clarify that reduced
utilization requirenents apply to wunits wth retired wunit
exenptions, the proposal states that the units nust submt annual
conpliance certification reports that include the accounting for
reduced utilization and are subject to end-of-year allowance

deduction procedures for Phase | years.

For the sane reasons as under the proposed new units
exenption, EPA proposes that wunits wunder the retired units

exenmption be unaffected units and that they be excluded from

® The definition of "Phase | unit" in 872.2 is revised to
make it clear that units that, but for a retired units exenption
woul d be subject to an Acid Rain em ssion reduction requirenent
or limtation continue to be treated as Phase | units.
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becom ng opt-in sources. Simlarly, retired units already granted
witten exenptions will be covered by the automatic exenption and
must conply with the requirenments for nmaintaining such an

exenption.

4. Industrial Units Exenption

The purpose of title IVis to reduce the adverse inpacts of

acid deposition through reductions of SO and NO eni ssions.

Congress addressed SO, emssions of both "utility wunits" and

"industrial sources.”™ Wile "utility units" are generally required
(starting in Phase I, if the unit is listed in Table A of section
404 or is otherwwse a Phase | wunit, or Phase Il) to neet SO

em ssions limtations and to hold allowances to cover their SO
em ssions, "industrial sources" are not specifically required to
limt em ssions or hold allowances. Instead, section 406 of the
Clean Air Act Anendnents of 1990 required the Admi nistrator to
prepare and submt to Congress a report that inventories national
annual SO, em ssions from industrial sources. Whenever the
inventory indicates that such em ssions "nmay reasonably be expected

to exceed 5.6 mllion tons per year," the Adm nistrator nust "take
such actions under the Clean Air Act as nay be appropriate to
ensure that such em ssions do not exceed” the 5.6 mllion ton cap.
42 U. S.C. 7656. These actions may include pronulgation of

st andards of performance for new or existing sources.
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The statutory definitions of "utility unit” and "industrial
source" draw the line between facilities (utility units) that are
subject to the requirement to hold allowances by no later than
January 1, 2000 and industrial sources that are not, but could be,
made subject to unspecified requirenents if the industrial source
cap is exceeded. However, "utility unit" is broadly defined in
section 402 of the Act to enconpass units owned by conpani es that
are generally not treated as full-fledged public utilities by State

and federal utility regulatory authorities.

CGeneral ly, for purposes of State utility regulation, a public
utility is an entity that owns or operates facilities whose product
or service is dedicated to public use. Typically, the conpany nust
devote its facilities to serve the general public or a portion of

t he general public, not sinply selected contract customers.® In

® See, e.qg.. Arkansas-Llouisiana Electric Cooperative v.
Arkansas Public Service Commin, 194 S.W2d 673, 678 (S.C. Arka.
1946); Richfield Gl v. Public Uilities Commin of California,
354 P.2d 4, 10-11 and 16 (S.C. Cal. 1960); Colorado Utilities v.
Public Service Conmin, 61 P.2d 849, 854-55 (S.C. Colo. 1936);
M ssissippi River Fuel v. Illinois Commerce Conmin, 116 N. E. 2d
394, 399 (S.C. Ill. 1953); Cty of Saint Louis v. M ssissipp
Ri ver Fuel, 97 F.2d 726, 729-30 (8th Cr. 1938); Llano v.

Sout hern Union Gas, 399 P.2d 646, 653 (S. C. N Mex. 1964);
Anbridge v. Public Sevice Conmin of Pennsylvania, 165 A 47, 49
(S. C&. Penn. 1933); Hunble G| and Refining v. Railroad Conmmi n
of Texas, 128 SSW2d 9, 13 (S.C. Tex. 1939); Valcour v.
Morrisville, 184 A 881, 885 (S. C. Ver. 1936); Inland Enpire
Rural Electrification v. Dept. of Public Service of Wshi ngton,
92 P.2d 258, 262-63 (S.Ct. Wash. 1939); WIlhite v. Public
Uilities Conmin of West Virginia, 149 S E. 2d 273, 281 (S.C W
Wr. 1966); and Union Falls Power v. Qconto Falls, 265 NW 722,
723 (S.Ct. Wsc. 1936) (cases hol ding
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contrast, under section 201(e) of the Federal Power Act, any
persons that sell electricity that is in turn resold are "public
utilities" and are subject to regulation of their sales rates and
other matters by the Federal Energy Regul atory Comm ssion (FERC).
VWhile holding that industrial conpanies that sell utilities
i ncidental amounts of electricity fromnon-cogeneration units are
t hensel ves public utilities, FERC has inposed |ess burdensone
regul atory requirenents on such industrial sellers. For exanple,
rate schedules for sales by these industrial sellers nust be filed
with FERC but the rates are not required to neet traditional cost-
of -service standards, under which a rate nust be based on the
seller's costs (including return on capital) of providing the

electricity. See, e.qg., Ford Mtor Co. and Rouge Steel Co., 50

FERC para. 61,426 (1990), nodified on reh'qg, 50 FERC para. 61, 025;

Aiffs Electric Service Co., 32 FERC para. 61,372 at 61,833 (1985);

Oange & Rockland Uilities, 42 FERC para. 61,012 (1988); St. Joe

Mnerals Corp., 21 FERC para. 61,323 (1982), nodified on rehg., 22

FERC 61,211 (1983).

Under section 402 of the Clean Air Act, a utility unit is "a

unit that serves a generator in any State that produces electricity

t hat conpany that serve public, not just selected custoners, is
public utility). But see Southern Okl ahoma Power v. Corporation
Commin, 220 P. 370, 371 (S.C. Gkla. 1923) (hol ding that
generating conpany the only custonmer of which is a public utility
is itself a public utility).
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for sale,” regardl ess of the anbunt of the sale relative to total
generation by the unit or generator or whether the sale is to the
general public or to a public utility for resale to the public. 42
U S. C 7651a(l17)(A). Consequently, entities (such as independent
power producers, snall power producers, and cogenerators) that sel

electricity to a public utility are affected units unless they
qualify for an exenption under other provisions of title IV
Section 402(17)(C establishes an exenption for units cogenerating
steamand electricity: a cogeneration unit is not a "utility unit”

unl ess

the unit is constructed for the purpose of supplying, or

conmences construction after [Novenber 15, 1990] and suppli es,
nore than one-third of its potential electric output capacity
and nore than 25 negawatts electrical output to any utility

power distribution systemfor sale. 42 U S. C 7651a(17)(C).

In addition, section 405(g)(6) establishes an exenption for
"qualifing small power production facilities", "qualifying
cogeneration facilities", and "new independent power producers".
42 U.S.C. 7651d(g)(6). Such entities (which are defined in
sections 405(g)(6) and 416(a)(2)) that had a coormttnent -- through
a power sales agreenent, a order of a State regulatory authority,
a letter of intent, or selection as a winning bidder in a
conpetitive bid solilcitation -- as of Novenber 15, 1990 to sel
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power are not affected units. There are no such exceptions for
i ndustrial units that do not fall within the exenpt categories of

units under these sections.

As a result, the requirenments of title IV cover non-
cogeneration industrial wunits serving generators that produce
electricity al nost exclusively for use by an industrial conpany and
only incidentally for sale to a public utility. In one such case,
three units and three generators (with a total naneplate capacity
of about 190 MA¢) are owned and operated solely by the industrial
conpany. Under the interconnection agreenent with a public utility
and a rel ated power purchase agreenent, the public utility provides
additional electricity, through backup and emergency service, for
use by the industrial conmpany. The industrial conpany is in turn
obligated to sell sone electricity on a backup and energency basis
to the public utility and, starting in 1984, has nmade such sal es,
whi ch have been less than 10 percent of total annual generation.
The industrial conpany obtains backup for its capacity, and the
public wutility avoids constructing sonme additional capacity.
Because these industrial units make limted electricity sales only
to the public utility, the conpany is apparently not regul ated by
the State utility regulatory authority and is subject to relatively
| i ght - handed FERC regul ati on. EPA has received public comrent

suggesting that the units be exenpt fromthe Acid Rain Program
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In order to determ ne the scope of the issue, EPA attenpted to
estimate the nunber of units that mght be covered by such an
exenption for industrial units. About 3,400 industrial conbustion
sources are included in the 1990 Interim Inventory (a database
based on the 1985 NAPAP inventory with en ssions projections for
1995). EPA renoved, from this group of possibly affected
i ndustrial wunits, those industrial units thought to be: self-
generators consuming rather than selling their generation;
cogenerators exenpt under section 402(17)(C; or units exenpt under
section 402(b) because they were serving only generators with a
namepl ate capacity of 25 MM or |ess. EPA estimated that about 140
remai ning industrial units possibly may be affected units under
title I'V. Based on discussions with industry representati ves and
on review of the electric rate schedules filed at FERC for
electricity sellers that are not traditional wutilities, EPA
concludes that nost of these remamining industrial units are not
selling any electricity and that there are about 15 industria
units that sell sone electricity and so are affected units under

the current Acid Rain rules. See Report to Docket: |Industrial

Units.

Even if electricity sales to a public utility make up a very
smal |l portion of the total anobunt of electricity produced by an
industrial unit and associated generator, the Acid Rain Program
i nposes all owance requirenents relating to all SO, em ssions from
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the unit. In such a case, no distinction is made between em ssi ons
associated with the small amount of electricity sales and em ssions
associated with the vast mmjority of electricity used by the
i ndustrial conpany itself. An affected industrial unit nust hold
al | onances, as of the allowance transfer deadline, that cover al

of the unit's SO, em ssions during the year. 40 CFR 72.9(c)(21)(i).
Simlarly, any NQ emssion limtation applicable to the industri al

unit covers all NQ emssions fromthe unit. See, e.qg., 40 CFR

76.5, 76.6, and 76.7.

The cost to sone industrial conpanies of holding sufficient
al | onances nmay be exacerbated by the fact that, even though certain
existing industrial wunits could have qualified for allowance
al l ocations for Phase Il under section 405 of the Act, none were
all ocated any allowances. See 40 U S.C. 73.10 (Tables 2 and 3,
whi ch do not include any such units). Information on such units
was not included in the National Allowance Data Base (NADB), which
was used to develop allowance allocations. However, based on
information conpiled by the Departnent of Energy on electric
generators owned by nonutility electric power producers, EPA
devel oped and published the Adjunct Data File, which listed units
owned by "nontraditional” utilities. 57 FR 30034, 30040 (July 7,
1992). EPA noted that the listed facilities potentially could be
affected units, but that it did not have sufficient information to
make an applicabililty determ nation or to allocate all owances to
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those that were affected units. Consequently, in publishing the
file, EPA requested owners or operators of units that were then or
mght, in the future, becone affected units to provide EPA the data
el ements necessary for allocating allowances. In addition, EPA
gave notice that if the data was not provided by Septenber 8, 1992,
the units involved would not be allocated any allowances and, to
the extent all owances were needed, would have to obtain themon the
open market . 1d. A nunber of industrial conpanies submtted
comments on the Adjunct Data File, each arguing that their units

were not affected units.

On March 23, 1993, EPA issued a notice stating that (with a
few exceptions not relevant here) that it "believes" that none of
the units in the Adjunct Data File were affected units. 58 FR
15720, 15727 (March 23, 1993). No all owances were allocated to
industrial units in the Adjunct Data File (including sone units

identified in Report to Docket: Industrial Units as potentially

covered by the proposed industrial unit exenption) or to any other
I ndustrial units. However, EPA stressed that the omi ssion of a
unit fromthe tables indicating allowance allocations does not nean
that the unit is an unaffected unit: "[a]pplicability will be

determ ned under the [Acid Rain] rules in 40 CFR 72.6." 1d.

In addition to being required to hold all owances covering all
SO, em ssions and to neet any applicable NQ em ssion [imtation,
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an affected industrial unit, like all affected units, nust install,
operate, and maintain continuous em ssion nonitoring systens for
all SO, NOQ, and €O emssions and for opacity. After EPA
approves certification of the systens, they nust be tested
periodically to ensure that the nonitoring data is accurate.
Further, nonitoring data (including hourly em ssions data) nust be
reported to EPA on a quarterly basis. The average cost per unit of
acquisition, installation, operation, and nmaintenance of a
continuous em ssion nonitoring system (including data handling
hardware) is estimated to be about $90,600 (in 1993 dollars)

Econom c Analysis of the Title IV Requirenents of the 1990 d ean

Air Act Anmendnents at 34 (I CF Resources Inc. 1995) (estinmating

total annualized em ssion nonitoring costs under title IV of $200

mllion for 2,096 units during the period 1997-2010).

The costs of the Acid Rain Program are nore likely to be a
probl em for industrial conpanies than for public utilities, which
in general have greater ability to pass through to custoners the
costs of acquiring allowances. First, public utilities generally
are subject to cost of service ratenmaking and charge rates covering
their costs of service. Second, virtually all fossil fuel-fired
utility generation is covered by the Acid Rain Program I n
contrast, the prices charged by industrial conpanies for their
i ndustrial products are generally limted by conpetitive market
prices and relatively few industrial units are covered by the
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pr ogram Particularly if one industrial conmpany, but not its
conpetitors, nust neet the costs of the Acid Rain Program as
applied to its units, market prices will not necessarily cover al
such costs. EPA notes that in section 405(g)(6)(A) cogeneration
units that, as of Novenber 15, 1990, had already contracted or
ot herwise commtted to sell electricity to a public utility were
exenpted from the Acid Rain Program because of their limted
ability to pass through all owance costs to custonmers. 58 FR 15634,
15638 (March 23, 1993); see also Cong. Rec. S3027-28 (March 22,
1990) .

In short, as a result of a very small portion of its
operations (i.e., incidental electricity sales to public utilities
under existing interconnection and power purchase agreenents), a
non- cogeneration industrial unit may be subject to all owance and
nmonitoring requirenents affecting all of its electric generation
activities and inposing significant costs.’” Further, once the
i ndustrial unit has begun meking any such incidental electricity
sales, the unit beconmes an affected utility unit permanently
subject to all the requirenents of the Acid Rain Program In the

absence of an exenption, such a unit is an affected utility unit

" The Acid Rain Program al so requires the owners and
operators of affected industrial units to select a designated
representative and obtain an Acid Rain permt covering the units.
Wil e these requirenments i npose sone costs, the costs are
relatively small
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if, during 1985, it served a generator that produced electricity
sold to a public utility or if, at any tine thereafter, the unit
serves such a generator. See 42 U S . C. 7651a(17)(A). The unit
remains an affected utility unit even if the industrial conpany
subsequently termnates its interconnection agreenent with and

stops selling electricity to the public utility.

EPA is concerned that, because of an incidental portion of the
operations of a non-cogeneration industrial unit, an industria
conpany will be burdened with significant regulatory requirenents
and resulting costs that were unantici pated when the incidenta
electricity sales were nade and that are unavoi dable in that they
remain even if the incidental sales are now term nated. However
this concern applies only where (1) the industrial units are not
cogeneration units; (2) these units serve generators that were
contractually obligated to nmake incidental sales under an
i nterconnection agreenent (and any related power purchase
agreenent) and have made only incidential electricity sales; and
(3) this contractual obligation was effective on or before March
23, 1993. This new exenption is not necessary for cogeneration
units since Congress already provided an exenption for cogeneration
units based on the anmpbunt of wutility sales. Mor eover, non-
cogeneration industrial units making nore than incidenta
electricity sales should be affected units since, in title 1V,
Congress generally applied the Acid Rain Programto units serving
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generators that sell electricity.

The basis for limting the exenption to units under a
contractual obligation as of March 23, 1993 is related to the
Agency's handling of allowance allocations for industrial units.
After Novenber 15, 1990, industrial wunits' owners were on
constructive notice that if they contractually obligated thensel ves
to sell electricity, they would be subject to title IV
requi renents. However, as noted above, on March 23, 1993 EPA
issued a notice stating that it believed that the industrial units
listed in the Adjunct Data File (a list of wunits owned by
"nontraditional utilities") were unaffected units. 58 FR 15727.
The notice did not explain the basis for this "belief", which
appears to have been erroneous with regard to at |east sone of the
i sted noncogeneration industrial units. As a result, EPA did not
add the industrial units to the allowance allocation tables and did
not allocate any allowances to these units. |d. Al so on March
23, 1993, EPA issued a final list of the Phase Il allowance
al |l ocations under section 403(a) of the Act.?8 58 FR 15634 (March
23, 1993). As di scussed below, EPA is today correcting certain
Agency errors in the March 23, 1993 allocations. However, except

for these limted corrections, EPA will not allocate all owances to

8 Section 403(a) required the final list of allowance
allocations to be published by Decenber 31, 1992, but the final
list was issued | ate.
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units that were not listed as receiving allowance allocations in
the March 23, 1993 notice and that becone affected units after that
date. 58 FR 15641. Consequently, if, after March 23, 1993, a non-
cogeneration industrial unit becones contractually obligated to
sell electricity to a utility and, by making the sales, becones an
affected unit, the unit will not be allocated allowances. Non-
generation industrial units that were contractually obligated on or
before March 23, 1993 and were affected units probably should have
been, but were not, allocated all owances. Therefore, EPA proposes
to apply the new exenption to non-cogeneration industrial units

that were contractually obligated as of March 23, 1993.

Under this approach, the non-cogeneration industrial units
that nmeet the exenption criteria and are issued an exenption may
continue to serve generators meking incidential, contractually
required electricity sales and remain exenpt. However, if the
units serve generators that nmake sales after the contractual
obligation is no longer in effect or to make sales beyond the
contractual obligation, the units will beconme affected units under

the Acid Rain Program

Exenpti ng non-cogeneration industrial units wll exenpt their
SO, emssions fromthe requirenment to hold all owances and thus from
the 8.95 mllion ton cap in Phase Il for utility units. The total
estimated annual SO, em ssions from exenpt industrial units are

36



relatively snmall: about 47,000 tons. Report to Docket: Industrial

Units. The environnmental inpact of renoving these units fromthe
utility unit cap is mtigated by the fact that em ssions fromthe
exenpt industrial units are still subject to the 5.6 mllion ton
cap for industrial sources. As discussed above, the Adm nistrator
is required to take action under section 406 of the Clean Ar Act
Amrendnents of 1990 to ensure that the industrial source cap is not

exceeded.

The industrial units exenption wll also exenpt these units
from Acid Rain NQ emssions limtations to the extent that the
units have coal-fired boilers of the types covered in Phase II.
Again, the total estimated annual NQ, em ssions from exenpt units
is relatively small: about 19,000 tons. 1d. In April 1995 EPA
promul gated NQ, em ssion limtations for dry bottomwall-fired or
tangentially fired boilers. 71 FR 18751, 18763 (April 13, 1995).
In January 1996, EPA proposed to revise these |limtations and
establish new limtations for nost other types of existing coal-

fired boilers. 61 FR 1442, 1480 (January 19, 1996).

For these reasons, EPA proposes to establish a narrow
exenption for non-cogeneration industrial wunits, i.e., non-
cogeneration units that have no owner or operator of which the
princi pal business is electricity sale, transm ssi on, or
distribution or that is a public utility subject to State or | ocal
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utility regul ation. In determ ning whether this requirenent is
net, any affiliate or subsidiary or parent conpany of an owner or
operator will be considered so that the requirenent cannot be
circunvented through the position of the owner or operator in a
corporate structure. The exenption will apply where there is a
showi ng that, on or before March 23, 1993, the owners or operators
of the unit entered into an interconnection agreenent (and any
rel ated power purchase agreenment) with a public utility requiring
that generators served by the unit produce electricity for sale
only for incidental sales of electricity to a public utility.
There al so nust be a showing that the unit served generators that,
in 1985 and any year thereafter, actually produced electricity for
sale only for incidental electricity sales to a public utility as
requi red under that interconnection agreenment and any rel ated power
purchase agreenent. |If any of the requirenents of the exenption

are not net, the exenption term nates automatically.

Two aspects of the proposed exenption ensure that it is
limted to situations involving only incidental electricity sales.
First, the sales nust be required under an interconnection
agreenment (and any related power purchase agreenent) between the
owners or operators of the industrial unit and the public utility
to which the electricity sales are made. The fact that the sales
are made in connection wth the agreenent through which the
I ndustrial conpany obtains electricity for its owmn use from the
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public utility indicates that the sales are incidental to the
i ndustrial conpany's business. Second, the sales to the public
utility must not exceed, in any cal endar year, the |esser of 10
percent of the generating output capacity of the generator served
by the unit (which is the namepl ate capacity of the generator tines
t he nunber of hours (8,760) in a year) for that year or 10 percent
of the actual annual electric output of the generator. EPA
believes that these limts on the anount of annual sales are
reasonabl e and will help ensure that the unit's electricity sales
are truly incidental. Applying these limts to a hypothetica

i ndustrial unit serving a generator w th nameplate capacity of 75
MAé, the generator output capacity is 657,000 MAé-hr.  Assum ng
that the generator's actual annual electrical output is 300,000
MAé-hr, this unit can sell up to 30,000 MAé-hr and qualify for an

i ndustrial unit exenption under this proposal.

Because of EPA's lack of experience wth this proposed
exenption and because applying the exenption criteria to specific
cases may require analysis and exercise of adm nistrative judgnment
and may benefit from public comment, EPA proposes to require
subm ssion of an application for an exenption and provide for
public notice and comment before approving or disapproving the
exenption for any industrial unit. The designated representative
of an industrial unit nmust submt an application that provides the
I nformation necessary to rule on the exenption. Using the
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procedures applicable to permt issuance, the permtting authority
will issue a draft exenption or denial of exenption for public
comment and then issue or deny a final exenption (or proposed
exenption if a State is the permtting authority). An industrial
unit with an approved exenption will becone an unaffected unit and
will be exenpt fromthe provisions of the Acid Rain Program except
for the provisions of 8§72.14 (the new section providing for and
setting conditions on the exenption), 8872.2 through 72.6, 8872.10
through 72.13. Like other exenpt units, an exenpt industrial unit
cannot becone an opt-in source. The exenption need not be renewed
and is effective so long as the unit neets the requirenents,

di scussed above, for maintaining the exenption.

EPA requests comment on all aspects of the proposed industrial

unit exenption.

1. Part 72: Interaction of Acid Rain Permtting and Title V

Section 408 of the Act requires that title IV be inplenented
by "permts issued to units subject to this title (and enforced) in
accordance with the provisions of title V, as nodified by [title
IVl . . . No permt shall be issued that is inconsistent with the
requi rements of [title IV], and title V as applicable.” 42 U S C

7651g(a) .

40



Title V, in turn, sets forth requirenments for permt prograns
to be inplemented by State and local air pollution control
agencies. Under title V, it is unlawful to operate an affected
source in the Acid Rain Program or other specified sources "except
in conpliance with a permt issued by a permtting authority under
[title V]." 42 U.S.C. 7652b(a). The permt nust include
enforceable emssion limtations and standards and ot her conditions
"as are necessary to ensure conpliance with applicable requirenents
of [the Act]." 42 U S. C. 7652d(a). Title V states that its
provisions "apply to permts inplenmenting the requirenents of title

|V except as nodified by that title.” 42 U S.C. 7652f(b).

EPA proposes to revise the current regul ati ons governing the
interaction of titles IVand Vwith regard to several matters: the
provi sions explaining the relationship between the Acid Rain rules
and rules inplenenting title V (i.e., parts 70 and 71);
establishment of State authority to admnister and enforce Acid
Rain permts; and the required elenents of a State Acid Rain

program

A. Rel ationship Between Acid Rain Rules and Parts 70 and 71

The current part 72 states that parts 72 and 78 take
precedence over part 70 (which governs title V permtting) to the
extent that any requirenents of parts 72 and 78 are "inconsistent
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with" part 70. 40 CFR 72.70(b). The current rules also state that
part 72 governs Acid Rain permtting by the Adm nistrator but do
not specifically address the rules (i.e., part 71) for permtting
by the Admi nistrator under title V since part 71 had not been
i ssued when the current part 72 was issued. See 40 CFR 72.60(a).
As noted above, both titles IV and V establish the precedence of
the Acid Rain regulations over title V regul ations for purposes of
admnistering Acid Rain permts. Since the issuance of the current
part 72 in January 1993, additional Acid Rain regulations relating
to permt admnistration (i.e., part 74 for opt-in sources and part
76 for NQ em ssions) have been pronulgated. |In addition, part 71,
setting forth permtting procedures for the Adm nistrator under
title V, has been proposed and then issued as a final rule. 61 FR

34202 (July 1, 1996).

EPA proposes today to revise the current provisions addressing
the relationship between Acid Rain and title Vrules to reflect the
addi tional rulemaking activity. The revisions also clarify what
constitutes an "inconsistency" between the two sets of regul ations
and the circunstances under which the Acid Rain rules take
pr ecedence. Wth regard to State permtting activities, the
proposal states in 872.70(b) that parts 72, 74, 76, and 78 take
precedence to the extent that such parts "contain provisions not
included in, or expressly elimnate or replace provisions of, part
70 concerning the acid rain permt application and the Acid Rain
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portion of an operating permt."?®

An anal ogous provision is proposed in 872.60(a) with regard to
permtting by the Admnistrator. In addition, the proposal
explains that the Acid Rain requirenents concerning permt
applications, conpliance plans, permt content and permt shield,
permt processing and i ssuance, permt revision, and admnistrative
appeal s replace the provisions in part 71 with regard to Acid Rain
permt applications and permts. The provision also states that
the part 71 provisions concerning Indian tribes, delegation of a
part 71 program affected State review of draft permts, and public
petitions to reopen a permt for cause are not elimnated or
repl aced by the Acid Rain provisions and so apply to the Acid Rain

Program

B. State Authority to Administer and Enforce Acid Rain Pernits

The current rule provides that if a State or |ocal agency
receives full, interim or partial approval of an operating permts
program under title V by July 1, 1996, that agency becones the
permtting authority for the issuance of Phase Il Acid Rain

permts. See 40 CFR 72.73(a). (Under the Acid Rain Program the

° Language in the current 872.70(b) concerning petitions for
exenption and draft, proposed, and final witten exenptions is
removed because it is redundant. The requirenents for exenptions
are already included in part 72.
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term"State" is defined to include the 48 continguous States, the
District of Colunbia, and |local authorities; henceforth in this
preanble, "State" will be used with that neaning.)! The State
permtting authority nust issue Phase Il Acid Rain permts by
Decenber 31, 1997. |If the State operating permts programis not

approved by July 1, 1996, the Admnistrator is the permtting

authority for Phase Il Acid Rain permts and nust issue them by
January 1, 1998. After a State operating permts program is
approved, the Adm nistrator will suspend issuance of Acid Rain

permts. See 40 CFR 72.74.

EPA has found that this approach should be nodified. Sone
States have submtted, and EPA has granted interimor full approval
of , operating permts prograns that do not include all necessary
Acid Rain provisions. State permtting authorities that have

approval but lack a full Acid Rain programare not in a position to

0 I'n the proposal, EPA is expanding the definition of
"State" to include eligible Indian tribes in order to be
consistent wwth the treatnent of Indian tribes that has been
proposed for parts 70 and 71. See 59 FR 43956 (August 25, 1994)
(proposed regul ations inplenenting section 301(d) of the Act), 60
FR 45530 (August 31, 1995) (proposed revisions to part 70), 60
FR 20804 (April 27, 1995) (proposed part 71), and 61 FR 34213-4
(final part 71). To ensure that the approach taken to Indian
tribes under part 72 is consistent wwth the approach that is
ultimately adopted under parts 70 and 71, today's proposal
provides that "eligible Indian tribe" be defined as in part 71.
EPA' s proposal s concerning the treatnent of Indian Tribes were
| ssued subject to public conmment and may be nodified before they
are issued in final form EPA may need to make conform ng
changes to today's proposal to reflect any rel evant revisions
made to those proposals.
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process, 1issue, and otherwise admnister properly Acid Rain
permts. Further, some States have indicated that they want to
adopt sone portions of the Acid Rain Program (e.g., the permtting
requirenents for sources with Phase | and Phase Il units)?' but not
ot her portions of the program (e.g., permtting requirenents for

opt-in sources).

Consequently, EPA proposes to revise the current rule to
reflect the variety of circunstances concerning State adoption of
Acid Rain prograns. Under the proposal, a State becones
responsi ble for adm nistering and enforcing Acid Rain permts for
affected sources if it has both an operating permts program
approved under part 70 and Acid Rain regul ations that are accepted
by the Adm nistrator through a notice in the Federal Register that
cover the sources. (The term"adm nister" includes all aspects of
processing a permt, e.g., issuance, renewal, and revision.) Until
these requirenents are net, the Admnistrator wll be the
permtting authority for purposes of issuing Acid Rain permts (or

the Acid Rain portion of operating permts) for the sources.

1 Phase | units are subject to Acid Rain em ssions
reduction requirenents or emssions limtations starting in Phase

|. Phase Il units are subject starting in Phase Il. Wile only
Phase | units nust have Acid Rain permts for Phase |, both Phase
| and Phase Il units nmust have permts for Phase Il. Section
72.31 is revised to clarify that Phase Il permt applications

must cover all affected units at the source.
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Section 408(d) of the Act requires that Phase Il Acid Rain
permts be issued for sources with Phase | and Phase Il units by
Decenber 31, 1997 if a State is the permtting authority. |In order
to allow sufficient time for a State to neet this statutory
deadline, the proposal states that a State mnmust have an approved
operating permts program (whether full or interim approval) and
accepted Acid Rain regulations by January 1, 1997 or such later
date as the Admnistrator nmay set (rather than a fixed date of July
1, 1996, as in the current rule) if the State is to be the
permtting authority for the initial Phase Il Acid Rain permts.
O herw se, the Administrator will be responsible for issuing such
permts. EPA has already issued notices identifying the status of
State permtting authorities' acid rain regulations. See, e.qg., 60
FR 16127 (March 29, 1995); 60 FR 52911 (Cctober 11, 1995); and 60

FR 62846 (Decenber 7, 1995).

If EPA is issuing permts and, after January 1, 1997, the

State neets the requirenents to becone the permtting authority for

Acid Rain permts, the Admnistrator will cease issuing Phase |
Acid Rain permts to sources in that State. However, the
Adm nistrator will continue to adm nister and enforce those Acid

Rain permts that he or she has already issued until the permts
are replaced by State-issued Acid Rain permts. The State nay
i ssue replacenent permts on or before the expiration date of the
EPA-i ssued pernits. Further, the Admnistrator may retain
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jurisdiction over the EPA-issued permts until any adm nistrative

or judicial appeals of themare conpl eted.

The proposal also provides flexibility where a State has
proposed a partial Acid Rain program e.g., where the proposed
program covers permtting of Phase | and Phase Il units but not
opt-in sources. In that circunstance, the Adm nistrator nmay accept
the State Acid Rain regulations, issue a notice stating that the
State is the permtting authority for Phase I and Phase Il units,

and retain the authority to issue permts for opt-in sources.

If a State has becone the Acid Rain permtting authority but
the Adm nistrator determnes that the State is not adequately
adm nistering or enforcing the State Acid Rain program the
proposal sets forth a procedure for w thdrawal of that program and
for adm nistration and enforcenent by the Admnistrator. The
procedure is nodeled after, but not identical to, the anal ogous
procedures under parts 70 and 71. Because the Acid Rain Program
relies on a nationw de, nmarket-based system of allowances to
achi eve cost-effective SO, em ssions reductions, it is particularly
inmportant that Acid Rain requirenments be inplemented in a uniform
manner by permtting authorities throughout the U S. In order to
provide the Adm nistrator the flexibility to respond in a tinely
fashion where Acid Rain requirenents are not being properly
i npl emented, the proposal does not fix the tinme frames by which a
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State nust address deficiencies in its program or by which EPA
beconmes the permtting authority. The proposal |eaves it to the
Adm nistrator to set these tine frames based on the specific

ci rcunst ances.

The proposal also includes a provision under which the
Adm nistrator may delegate to a State all or part of his or her
responsibility to admnister and enforce Phase Il Acid Rain
permts. |If a State does not neet the requirenments for acting as
the Acid Rain permtting authority (e.g., does not yet have Acid
Rai n regul ati ons accepted by EPA), the Adm nistrator may del egate
to the State the adm nistration and enforcenent of Phase Il Acid
Rain permts using regul ations established by the Adm nistrator.

Thi s approach is anal ogous to the approach in part 71.1'?

Further, the current rule does not expressly address the
question of whether the provisions of Phase | or Phase Il Acid Rain
permts issued by the Admnistrator constitute "applicable
requi renents" under part 70. It nmay be argued that under title V
the provisions of federally issued Acid Rain permts are
"applicable requirenents" under part 70 and therefore nust be

included in State-issued operating permts. |In that case, a State

2 The definition of "permitting authority" in 872.2 is
revised to include a State permtting authority to which
authority to adm nister and enforce Acid Rain permts is
del egat ed.
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woul d have to formally incorporate, in each operating permt for an

affected source, any federally issued Acid Rain permt.

However, title 1V, which supersedes title V in Acid Rain
matters, requires all Phase | Acid Rain permts to be issued by the
Adm ni strator. There is little purpose in requiring States to
duplicate Phase | permts in their operating permts. Moreover,
any revisions of federal Phase | permts would have to be repeated
for any State operating permts that included Phase | provisions.
Wth regard to federally issued Phase Il Acid Rain permts, the
proposal explicitly requires that States replace the federal permt
with a State-issued Acid Rain permt by the end of the five-year
effective period of the federal permt. It is unnecessarily
burdensone to require State incorporation of the federal permt in
the operating permt prior to the federal permt's expiration. To
i ncorporate the federal permt, the State nust essentially repeat
the notice and comment process that was used to issue the federal
permt in the first place. Consequently, the proposal states that
the provisions of federally issued Phase | or Phase Il Acid Rain
permts shall not be "applicable requirenments” for purposes of part

70.

Finally, the current 872.73(b)(2) requires State permtting
authorities to reopen Phase Il Acid Rain permts by January 1, 1999
"to add" Acid Rain NQ, requirenents. It is unclear whether this

49



| anguage requires the reopening process to be conpleted or sinply
to begin by that date. Under part 76, Phase Il NQ, conpliance
pl ans nust be submtted to permtting authorities by January 1,
1998. It seens desirable to have a deadline (prior to Phase I1) by
which Acid Rain permits will include Phase Il NQ, requirenents.
However, EPA is also concerned that State permtting authorities
have sufficient tinme to process the permts. EPA therefore
proposes to clarify in 872.73(b)(2) that the reopening process and
the addition of NQ requirenents nust be conpleted by July 1,

1999. 13

C. Required Elements for State Acid Rain Program

The current rule sets forth the criteria for approval of the
Acid-Rain-rel ated provisions of State operating permt prograns.
The basic approach is that the State Acid Rain programis required
to conply with part 70 requirenments and the additional Acid-Rain-
specific requirenents listed in 872.72(b). VWere the |isted
requirements are inconsistent with part 70 requirenents, the |listed

requi renents nust be nmet in lieu of such part 70 requirenents.

EPA has carefully re-examned the |isted Acid-Rain-specific

13 Asimlar revision is proposed, in 872.74(c)(2), where
the Adm nistrator is the permtting authority, except that
reopeni ng nust be conpleted wthin 6 nonths of subm ssion of a
conpl ete NQ, conpl i ance pl an.
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requirements with an eye to mnimzing the differences between
State Acid Rain permt procedures and other State operating permt
procedures. EPA recognizes that the Acid Rain permts make up a
relatively small portion of a full State operating permt program
M ni m zi ng the nunber of unique Acid Rain requirenents and reduci ng
the nunber of different procedures that nust be followed wll
reduce the burden on States and affected-source owners and
oper at or s. In addition, renoval of Acid Rain requirenments that
duplicate provisions already in part 70 will streanmine 872.72 and
reduce the potential for confusion as to whether sonething other

than the part 70 provisions is required.

Upon re-exam nation of the listed requirenents in 872.72(b),
EPA believes that the followi ng requirenents are unnecessary or
redundant and proposes to elimnate or revise them in order to
allow States to streanline their Acid Rain prograns and permt

adm ni stration:

1. The requirenent that the State permtting authority submt
to EPA any witten notice of the conpleteness of a permt
application and a copy of each draft permt inposes an unnecessary
burden. Therefore, EPA proposes to renove the requirenent. The
permtting authority already mnust provide EPA copies of the
application and the proposed permt under part 70, and that seens
sufficient.
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2. The requirenent that the permtting authority include a
statenent of basis in the draft permt is redundant since that is
al ready required under part 70. EPA therefore proposes to renove

t he provi sion.

3. The requirenment that the permtting authority provide for
public notice of the opportunity to comrent and request a hearing
i's proposed to be revised to be | ess burdensone. First, based on
its experience in processing Phase | Acid Rain permts, EPA
mai ntains that, where a unit is required in a draft permt sinply
to conply with the standard SO, emissions limtation (i.e., the
requirement to hold all owances covering emssions), thereis little
in the portion of the draft permt on which to coment. EPA
believes that this is also the case to the extent a draft permt
for a unit subject to Acid Rain NQ requirenents inposes only the
standard NQ, em ssions limtations under 8876.5, 76.6, or 76.7, a
NQ, averaging plan, or a NQ, early election plan. There is little

to comment on because the requirenents for conpliance in these

circunstances are set forth in detail in the rule and there is
little discretion involved in adopting such permt provisions. 1In
contrast, other conpliance options, such as Phase |l repowering

plans or NQ alternative emssion l[imtations, have nore genera
requi renents that nust be crafted to fit the unique circunstances
of the unit involved. Few, if any, coments were received on draft
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Phase | permts for units that were sinply adopting the standard
SO, or NQ emssions Iimtations or NQ averaging plans. The Agency
also found that providing notice in a newspaper local to each
source is a tine consum ng and expensive process. Consequently, if
a draft permt or permt revision only requires units to neet the
standard SO, or NQ em ssions limtations or a NQ averaging pl an,
EPA proposes to give permtting authorities the discretion to give
notice by serving a notice on the appropriate list of persons and

omtting publication in a | ocal newspaper or State publication.

Second, the proposal explicitly provides that a State
permtting authority may, in its discretion, use the so-called
"direct final" procedure in order to neet the requirenents for
issuing draft permts, providing notice and comment, and issuing
proposed permts. Under the "direct final" procedure (which has
been used by EPA in rul emaki ngs and ot her actions under the C ean
Air Act)® the State pernitting authority may issue, as a single
docunent, a draft Acid Rain permt and a proposed Acid Rain permt
and provide notice of the opportunity for public coment on the
draft Acid Rain permt. In the notice the State permtting

authority states that, if no significant, adverse comrent on the

¥ I'n addition, the specific references in the current rule
to part 70 provisions stating what persons nust be served notice
are superfluous and so are elim nated.

1> See, e.qg., 69 FR 18462 and 18472 (April 11, 1995).
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draft Acid Rain permt is tinely submtted, the proposed Acid Rain
permt wll be deenmed to be issued on a specified date w thout
further notice. The notice also states that, if such significant,
adverse coment is tinmely submtted, a proposed Acid Rain permt or
denial of a proposed Acid Rain permit wll be issued and the
comrent s addressed. This procedure streamlines the permtting
process in cases where no adverse comment is anticipated. Wile
EPA believes that the current rule does not bar wusing this
stream i ned procedure, the proposed rule nakes explicit the option

to use the procedure. *®

4. The requirenents that the permtting authority submt a
copy of the proposed permt for review by the Adm nistrator and
af fected States and i ncorporate changes resol ving objections to the
proposed permt are redundant since part 70 already inposes these
requirenments. These provisions in 872.72(b) are unique only to the
extent that they specifically refer to i ssuance or denial of Acid
Rain permts. EPA believes that such reference is unnecessary
because the authority to deny a permt where basic requirenents
(e.g., neeting the applicability criteria for the Acid Rain
Progranm) are not nmet is obvious. EPA does not see any reason for

addressing the possibility of permt denials differently in part 72

® For the sane reasons, the proposed rule includes an
anal ogous provision in subpart F, which sets forth the Acid Rain
permt issuance procedures when the Adm nistrator is the
permtting authority.
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than in part 70 and part 71

5. The requirement that invalidation of the Acid Rain portion
of the operating permt not affect the remai ning provisions of the
permt and vice versa is redundant. Part 70 already requires that
i nval i dation of any operating permt provision not affect any other

operating permt provisions.

6. The limtation on the filing of State admi nistrative or
judicial appeals of an Acid Rain permt to no nore than 90 days
from the issuance of the permt to be appeal ed nakes appeal s of
Acid Rain provisions different from appeals of any other aspect of
an operating permt. Under part 70, the availability of and
procedures for admnistrative appeals are left entirely to the
States; there are no nandated tinme limtations on filing such
appeals. Wth regard to judicial appeals, part 70 provides that
appeal s may be filed after a fixed period (which may not exceed 90
days) if the appeal is based solely on grounds arising after the
deadline. EPA has proposed to | engthen the maxi num period under
part 70 from90 to 125 days. 59 FR 44460, 44516 (August 29, 1994).
EPA sees no reason for treating appeals of Acid Rain provisions
differently than appeals of other permt provisions and is
concerned that the different appeal periods nmay engender confusion.
Having different appeal periods could result in different parts of
the sanme operating permt having different deadlines for filing
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appeal s. The proposal elinmnates the limtation on Acid Rain

appeal s.

7. The requirenment that a permtting authority give the
Adm ni strator notice of admnistrative or judicial orders relating
to an Acid Rain permt is retained. The proposal renoves |anguage
indicating that, after issuance of such an order, the Adm nistrator
will review and may veto the Acid Rain permt under the procedures
for reviewing proposed permts under 870.8. The | anguage was
intended to provide for EPA review where, for exanple, an Acid Rain
permt that had al ready undergone EPA revi ew under 870.8 was then
significantly altered on appeal. Upon reconsideration, EPA
concludes that this approach in the current 872.72 is confusing
since it may put into question whether an ostensibly final permt
becones a proposed permt when there is a State determnation
(e.g., a State court order) nodifying the permt. This approach is
al so unnecessary since the Adm nistrator already has the authority
to reopen permts for cause, which authority is available in the

event of such a State determination or interpretation.?’

8. The requirenent that State admnistrative appeals not
result in the stay of any provisions that could not be stayed under

part 78 is proposed to be renoved for several reasons. First, as

7 For the sane reasons, an anal ogous provision in 8§72.80(e)
is al so renoved.
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di scussed below (in section VII1 of this preanble), the provision on
stays in part 78 is elimnated because, under current case law, a
permt appeal ed under part 78 is not a final agency action, and
cannot be inplenmented, pending the admnistrative appeal. Further,
in reviewing State operating permt prograns, EPA has found that
States have a variety of admnistrative appeal s processes. |n many
States the adm nistrative appeal precedes the issuance of a final
permt and so the stay provision in the current part 72 1is
nmeani ngl ess. I n addition, the provision bars stays of requirenents
in the permt (i.e., allowance allocations, the standard Acid Rain
requirenents, nonitoring and reporting requirenents, and the
certificate of representation) that are inposed, under part 72 and
other Acid Rain rules, independently fromthe permit. Even if a
source has no permt, the source nust neet these requirenents. In

short, the stay provision has little practical effect.

9. The requirements that State permtting authorities
"coordinate" with utility regulatory authorities and eval uate the
sufficiency of fees supporting the State acid rain program are
proposed to be renpved as unnecessary. The relationship between
State agencies is best left to the States, and part 70 fully

addresses issues concerning fees.

In reconsidering the requirenents for State operating permt
prograns, EPA has becone aware of another issue concerning State
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prograns. The current rule requires that a permtting authority
i ssue, for each affected source, only one Acid Rain permt covering
all affected units at that source. EPA received comment that, in
a few cases, States have historically issued separate permts to
units that are at the same source but that were constructed at
different tines. The States plan to continue separate permtting
of the units under their operating permts prograns. Rather than
requiring State permtting authorities to restructure their
permtting of such sources, EPA proposes to give permtting
authorities the discretion to allow separate Acid Rain permt
applications for, and thus to issue separate Acid Rain permts to,
the units at the source. However, this provision does not change
t he designated-representative requirenents for the units: all units
at the source nust still have the sane designated representative

and, if applicable, the sane alternate designated representative.

A |l arge nunber of State permtting authorities have already
adopted Acid Rain regulations consistent wth the current
provi sions of part 72. The nost efficient and nost frequently used
met hod of State adoption of Acid Rain regulations has been
I ncorporation of part 72 by reference. The part 72 rul e changes
proposed today are primarily aimed at streamining Acid Rain
permtting (whether EPA or the State is the permtting authority).
EPA therefore anticipates that State permtting authorities wll
want to adopt the final revisions relatively soon after
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pronul gati on. However, EPA recognizes that revising State
regul ati ons, even when acconplished through incorporation by
reference of the revised part 72, can be a tine consum ng process.
Moreover, State permtting authorities are required to issue
initial Phase Il Acid Rain permts by Decenber 31, 1997. None of
today's proposed revisions are so fundanental that a State
permtting authority with Acid Rain regul ations consistent with the
current part 72 should not start or even conplete the process of
issuing the Phase |l permts before revising its Acid Rain
regulations to conformto today's revisions. |In order to ensure
that States have both sufficient authority to issue Phase ||
permts and sufficient tinme to revise their Acid Rain regulations,
EPA wi |l continue to accept State Acid Rain rules that conformwth
the current part 72 until 2 years after the date on which the final
revisions are pronulgated. Starting on the date 2 years after the
pronul gati on of the final revisions, EPA expects all State Acid

Rain regul ations to incorporate the revisions.

EPA notes that many States have not added to their Acid Rain
rules the provisions of part 74 (opt-in program) and part 76 (NG
conmpliance plans and emssions |imtations), which were issued
relatively recently in April 1995. Further, EPA has proposed
additional part 76 provisions setting Phase |l NQ em ssions
limtations and expects to issue final provisions by January 1,
1997. States may want to consider coordinating adoption of the
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final revisions based on today's proposal wth adoption of the

provi sions of parts 74 and 76.

[11. Part 72: M scellaneous Permtting Matters

In addition to the revisions discussed above, EPA proposes a
nunber of revisions of sections of part 72 concerning matters such
as designated representatives, conpliance plans, federal procedures
for permt issuance and revision, and confirmtion reports on
verified savings from energy conservation and increased unit
efficiency neasures. The primary purpose of these proposed changes
Is to streamine the Acid Rain rules and reduce the admnistrative

burden on owners and operators of affected units.

A. Definitions

In addition to the definition revisions discussed el sewhere in

this notice, the Agency proposes the foll ow ng revisions.

The definition of "Acid Rain emssions |imtation," for
pur poses of sul fur dioxide em ssions, is revised to nake conplete
the list of statutory provisions under which affected units may be
al l ocated all owances. Section 404(h), which is inadvertantly |eft
out of the current definition, is added. The definition of the
term for purposes of nitrogen oxides emssions, is revised to
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renove references to regul ations inplenenting section 407 of the
Act. The NQ, Acid Rain regulations in part 76 becane final on My
23, 1995 and so the definition is revised sinply to cite part 76.
Anal ogous changes are nade el sewhere in part 72 to replace general
references to regul ati ons under section 407 by specific references

to part 76 or sections of part 76.

The definition of "coal-fired" is revised to exclude the
superfluous reference to part 73 and to correct the reference to
the regul ations inplenenting section 407 of the Act (i.e., part 76)
to reflect the fact that part 76 includes its own definition of

"coal -fired."

The definition of "dispatch system is elimnated. In |ight
of the detailed provisions concerning dispatch systemin section

72.33, the definition is superfluous and potentially confusing.

The definition of "permtting authority” is revised to omt
sone superfluous |anguage and to reference part 70, rather than
refering generally to the regul ations pronul gated under title V.
Such general references in other provisions of part 72 are also

changed to specific references to parts 70 and 71 as appropri ate.

The definition of "submt or serve" is revised in order to
al | ow docunents, information, or correspondence to be provided to
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the Adm nistrator or any State permtting authority using any
service of the U S. Postal Service or any equivalent neans of
di spatch and delivery. The requirenent in the current rule that
such delivery be acconplished using only certified mail or an
equi val ent service is elimnated. Based on its experience in
operating the Acid Rain Program EPA has found that the certified-
mail requirenent is not necessary and nay be burdensonme on private

parties.

B. Desi gnated Representative

The current rule requires the selection of one designated
representative for each affected source and allows the sel ection of
one alternate designated representative per source. EPA has
received coment requesting that under certain limted
circunstances a second alternate designated representative be
all oned. According to the commenter, in general, the current rules
gi ve operating conpanies the flexibility of having a designated
representative at the upper nmanagenent |evel and an alternate who
is closer to the plant operations level in the conpany. Allegedly,
this flexibility is in effect denied to operating conpani es that
are part of a holding conpany if the hol ding conpany plans to use
a NQ, averaging plan under part 76 to conply with the applicable

Acid Rain NQ emssion limtation.
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Under 876.11, units that are subject to the standard NQ
emssion limtations (in 8876.5, 76.6, or 76.7), are under the
control of the sane owner or operator, and have the sane desi gnated
representative may average their NQ em ssions through a conpliance
pl an approved by the permtting authority. The detailed
requi renents for determ ning whether units are in conpliance with
the plan are set forth in 876.11. The commenter states that it is
one of several operating conpanies in a holding conpany and that
all of the operating conpanies intend to participate in a holding-
conpany-w de NQ, averaging plan, which under 876.11 requires the
selection of a single designated representative for the entire
hol di ng conpany. According to the commenter, that designated
representative nust, as a practical matter, be soneone at the
hol di ng- conpany nmanagenent |evel. Since each operating conpany can
select only one alternate, each operating conpany will be unable to
have a designated representative or alternate at both the
managenment and the operations |levels of the operating conpany.
Al l egedly, this is inportant because each operating conpany
operates relatively independently, reflecting the fact that each is
in a different State and is subject to regulation by a different

utility regulatory authority.

In order to acconpdate this limted circunstance where
additional flexibility may be needed, EPA proposes to allow the
sel ection of a second alternate designated representative in this
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circunstance. The Agency requests comment on the need for this

flexibility in this case.

The current rule also establishes procedures for the selection

of a designated representative and an alternate. Usi ng these
procedures, all Phase | units and many Phase Il units have sel ected
designated representatives. In addition, alternates were

originally selected or were added later in sone cases, and sone
units have changed their representatives. Based on this experience
with the prescribed procedures, EPA proposes to sinplify the
procedures and reduce the burden they inpose on owners and
operators. The Agency maintains that this can be done w thout

negatively inpacting the rights of mnority or other owners.

In particular, §8872.20(c) and 72.24(a)(5) require that
whenever a designated representative or alternate is originally
sel ected or changed, notice nust be provided daily for one week in
a newspaper of general circul ation where the source is |ocated or
in a State publication. The Agency has |earned that this provision
of newspaper notice is often expensive and can be particularly
cunber sone where a single designated representative or alternate is
sel ected or changed for a group of units spread over a relatively
wi de geographic area (e.g., a State) or where | ocal newpapers are
weekly rather than daily. VWhile some notice of designated-
representative selection seens desirable, EPA believes that the
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current rule is unduly burdensone. EPA proposes to revise the
rules to require only one notice in the newspaper (i.e., notice for
one day), rather than daily notices for a week. Further, since the
designated representative is the prinmary person representing the
owners and operators and is responsible for all actions by any
alternate, it seenms unnecessary to require notice of selection or

change of an alternate.

EPA al so proposes a mnor correction of 872.25. That section
currently provides that the Admnistrator wll rely on a
certificate of representation wuntil a superseding one is
"submitted." 40 CFR 72.25(a). However, the Administrator will be
unawar e of any superseding certificate until he or she receives it.
Further, 872.20(b) states that a certificate of representation is
bi nding wupon receipt of the conplete certificate by the
Adm ni strator. Section 72.25 is therefore revised to provide that
a certificate is relied on until "receipt" of a superseding

certificate.

C. Compli ance Pl ans

| . Subm ssion of Substitution and Reduced Utilization Pl ans

Sections 72.41 and 72.42 «currently state that a new
substitution plan or reduced utilization plan may be subm tted not
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| ater than 90 days before the allowance transfer deadline. A
subm ssion nust be nmade by both the Phase | unit and its
prospective substitution or conpensating unit so that the plan wll
be reflected in their Acid Rain permts. However, there are other
provisions of the rules that affect when such plans may be approved
and take effect and that nust be considered in deciding when to
submt a plan. An affected unit nust, as of the allowance transfer
deadline, hold sufficient allowances to cover its em ssions for the
prior year. Consequently, the status of a unit as an affected unit
for a given year (e.g., in Phase I, its status as a substitution
unit or a conpensating unit) nust be determ ned as of the all owance
transfer deadline. A new conpliance plan designating a new
substitution or conpensating unit for a Phase | wunit nust be
approved and active by the allowance transfer deadline in order to
be effective for the year to which the all owance transfer deadline

applies.

A new plan may include both a Phase | unit and a prospective
substitution or conpensating unit at a source that has no Phase |
units and so |l acks a Phase | permt. Since each unit nust have a
Phase | permt that includes the plan, the plan nust be added to
the Phase | unit's existing permt and included in a new Phase
permt for the source with the substitution or conpensating unit.
Because the Agency has up to 6 nonths to act on a new permt, the
Phase | unit's plan and the source's new permt application that
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i ncludes the plan should be submtted at | east 6 nonths before the
al l omance transfer deadline. Later submission will not ensure
approval of the plan in time for use for the year to which that

al l owance transfer deadline applies.

If all the units in a new plan are at sources that already
have Phase | permts, then the plan can be added to both the Phase
| unit's permt and the prospective substitution or conpensating
unit's permt through a permt revision. If the permt
nodi fication procedures are used, the Agency still has up to 6
nonths to act. However, if the fast-track anmendnent procedures are
used, the Agency has 60 days fromthe start of the public coment
period to act. In the latter case, the subm ssion deadline of 90
days prior to the allowance transfer deadline provides sufficient

time for approval of the plan.?®

In order to ensure that designated representatives consider
the procedures and timng that nust be followed in submtting new
pl ans, EPA proposes to revise 8872.41(b)(3) and (c)(4). The
revisions state that new plans nust be submtted no later than 6
months prior to the allowance transfer deadline but that, if the

fast-track amendnment procedures are avail able, subm ssion nust be

18 Section 72.30(b)(3) references the deadlines in subpart D
of part 72 and part 76 for applying for conpliance plans. The
provision is redundant and is therefore renoved.
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no later than 90 days before the all owance transfer deadli ne.

2. Repowering Extension Pl ans

The current 872.44 includes provisions concerning failed
repowering projects. The regulation requires that, if efforts to
conplete and test the project are term nated prior to construction
or start-up testing, the designated representative nust denonstrate
to the satisfaction of the Administrator that the efforts were in
good faith. Simlarly, if the project is properly constructed and
tested but is unable to achieve em ssion reductions specified in
the repowering extension plan, a denonstration nust be provided.
Under the current 872.81(a), determ nations concerning failed
projects nust be processed as permt nodifications. However, the
i nteraction between the denonstration requirenents in the current
872.44(g) and the procedures in 872.81 is unclear, particularly
when the State permitting authority issued the permt containing
the repowering extension plan and is therefore handling the permt

nodi fi cati ons.

EPA proposes to revise 872.44(g) to clarify the interaction of
the substantive and procedural requirenents concerning failed
proj ects. Under the revisions, the designated representative
submts to the permtting authority a permt nodification in which
he or she makes the necessary denonstrations. The Adm nistrator

68



det erm nes whether the denpnstrati ons have been nade. VWhere the
State is the permitting authority, the State acts on the permt

nodi fi cation consistent with the Adm nistrator's determ nati on.

D. Federal pernit issuance

1. The current 872.60(b) requires that the Admnistrator issue
or deny an Acid Rain permt wthin 6 nonths of receipt of a
conpl ete permt application. However, 872.74(b) provides that
initial Phase Il permts, for which applications are due by January
1, 1996, nust be issued by the statutory deadline of January 1,
1998 if they are issued by the Adm nistrator. EPA proposes to
revise 872.60(b) to provide that deadline in 872.74(b) applies,
rather than the 6-nonth deadline, to any initial Phase Il permts

i ssued by the Adm nistrator.

2. The current 872.61 provides that a permt application is
deenmed conpl ete after 30 days in the absence of notification by the
Adm nistrator that it is inconplete. Wen additional information
is requested by the Administrator, the designated representative
has at |east 30 days to respond. EPA proposes to revise this
section to nmke it <consistent with the currently different
conpl et eness provi sions of part 71 (and part 70) in order to avoid
havi ng two types of conpl eteness procedures. Under the revisions,
automatic conpleteness occurs after 60 days from receipt and
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addi tional information nust be submtted within a reasonabl e period
specified by the Admnistrator. In addition, |anguage in parts 70
and 71 is added to this section requiring designated
representatives to provide supplenentary information when they
become aware that relevant information was not submtted or

incorrect informati on was subnmitted.*®

3. As discussed above, EPA is proposing to revise the
provisions for Acid Rain permtting by States in order to allow,
for certain types of draft permts, service of notice on a list of
persons and foregoi ng of newspaper notice. For the sane reasons,
EPA proposes a simlar type of revision for federal Acid Rain
permtting. The Admnistrator may provi de Federal Register notice
and notice for a list of persons and omt newspaper notice where
the only Acid Rain emssions limtations in the draft permt are
the requirenments to hold sufficient allowances for SO, or to conply

with NOQ em ssion limtations under 8876.5, 76.6, 76.7, or 76.11

Moreover, the list of persons required to be served notice of
draft and final permts under the current rule is different than
the list of persons required to be served under parts 70 and 71.

This difference conplicates the notice process wthout any

% This language in parts 70 and 71 is also added to §72.80
with regard to permt revisions.
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significant benefit. EPA proposes to revise the list of persons
for required service of federally-processed draft and final permts
to be consistent with parts 70 and 71.2° For exanple, parts 70 and
71 do not require service on the State or local utility regulatory
authorities with jurisdiction over the unit involved or the owners
of the unit. No utility regulatory authorities commented on any of
the Acid Rain permts or permt revisions that have been issued by
EPA for Phase |I. The proposal therefore elimnates such
authorities from automatically-required service.?® Any utility
regul atory authorities that want to receive notice of draft and
final permts wll still have the option of requesting to be

treated as an interested person and thereby receiving notice.

E. Permit Revision

1. EPA proposes to nmake mnor revisions to renove specific

20 The sanme change is proposed for the list of persons on
whi ch requested fast-track anmendnments submtted to the
Adm ni strator must be served under 872.82. Were requested fast-
track anmendnents are submtted to the State as the permtting
authority, the proposal provides that the Iist of persons is the
sane persons on which the State permtting authority nust serve
notice of draft permits under the State operating permts
program Further, since parts 70 and 71 require service of
notice on "affected States"” and include a definition of that
term today's proposal includes a new definition that adopts the
"affected State" definition in part 71.

2l The proposal therefore also elininates the requirenent to
identify such authorities in submssions to EPA (e.g., in a
source's certificate of representation).
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reference to part 70 procedures from and to add specific
references to 872.80 in, 872.81 concerning permt

nodi fi cati ons.

2. EPA proposes to lengthen the deadline by which a State
permtting authority nust act on a fast-track nodification. Under
the current rule, the Adm nistrator or State permtting authority
must act within 30 days of the close of the 30-day comment peri od.
State permtting authorities nmust handl e many nore permts covering
a broader range of types of sources and em ssion l[imtations than
EPA' s Acid Rain D vision, which handles only Acid Rain permts for
the Adm nistrator. EPA is concerned that the 30-day deadline for
States to act on a fast-track nodification may be unrealistic in
light of their other, significant responsibilties. To put the 30-
day deadline in perspective, States under title V can take up to 18
nonths to issue permts or make significant permt nodifications.
Under today's proposal, the 30-day deadline will continue to apply
to the Adm nistrator but a 90-day deadline from the end of the

comment period will apply to State permtting authorities.

3. EPA proposes to renove and replace certain confusing
| anguage at the end of the fast-track nodification provisions
concerning review by the Adm nistrator and affected States.

The current | anguage nakes fast-track nodifications subject to the
sane review as significant permt anendnents. The proposal states
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this nmore directly. Such review is appropriate since fast-track

nodi fications can involve inportant changes to a permt.

4. The current rule concerning admnistrative permt
anmendnents relies heavily on, and cites, the part 70 adm nistrative
permt anmendnent procedures. These part 70 procedures are
currently the subject of an on-going rul emaki ng i n which extensive
revi sions have been proposed. See 59 FR 44475-79. EPA proposes to
renove the citations to part 70 and to set forth in 872.83 itself
the procedures for admnistrative anendnents to Acid Rain permts.
EPA believes that the admnistrative anendnent procedures currently
applicable to Acid Rain permts are sinple and, except as discussed

bel ow, should not be substantively changed.

While the proposal continues to require action by the
permtting authority within 60 days of receipt, the period for
acting on one potentially very conplicated admnistrative
anmendnent, i.e., the addition of an alternative em ssions
limtation denonstration period for NQ, is |lengthened to 90 days.
Before inplenenting the addition of an alternative em ssions
limtation denonstration period, a permtting authority nust
determ ne whether the requirenents of 876.10 have been nmet. The
desi gnated representative nust provide extensive information, e.g.,
showing that the unit has a properly installed and operated NQ
em ssion control system designed to neet the standard NQ, em ssion
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limtation (under 8876.5, 76.6, or 76.7), describing why the unit
cannot neet the standard emission limtation, and outlining the
testing and procedures to be undertaken to determ ne the nmaxi mum
em ssion reduction that can be achieved with the installed system
EPA maintains that 60 days wll likely be insufficient tine,
particularly for State permtting authorities, to evaluate this
information and, if the requirenents of 876.10 are nmet, grant a
requested alternative emssions limtation denonstration period and

that 90 days is a nore reasonabl e deadli ne.

The proposal also adds a provision explicitly allow ng the
permtting authority to make administrative permt anmendnents
(other than the addition of an alternative emssion limtation
denonstration period) on its own notion. This procedure may be
used to correct mnor errors in a permt that cone to the attention

of the permtting authority.

Al so added to 872.83 are provisions in the current part 70
that allow immediate inplementation of admnistrative permt
amendnents that neet applicable requirenents and that elimnate
revi ew of such amendnents by the Adm nistrator or affected States.
This adds directly to part 72 provisions that the current 872.83

makes applicable by reference to part 70.

5. The current rule concerning permt reopenings relies
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heavily on, and cites, part 70 reopeni ng procedures. EPA proposes
to elimnate the references and set forth in 872.85 the ful

procedures. Consistent with the current part 70 provisions, the
proposal states that reopening for cause may occur when: additional
Acid Rain requirenents beconme applicable; there is a material
mstake in the permt; inaccurate statenents were nade in
establishing a permt termor condition; or a permt revision is

necessary to assure conpliance with the Acid Rain Program

F. Reduced Utilization Accounting

Under the current rule, Phase | units nust account for any
underutilization. A fewrevisions are proposed with regard to this

accounti ng.

1. The current rule allows a designated representative to
submt an identification of dispatch systemin order to change a
unit's dispatch system from what is listed in the NADB, which
I ndicates the operator of each unit. A dispatch-system
identification nust be submtted by January 30 of the first year
for which the new dispatch system is to take effect.
Traditionally, there have been relatively few changes in the
operator and the dispatching of utility units. However, in |ight
of increased conpetition in the electric industry and the potenti al
of future restructuring of the industry, the Agency is concerned
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that changes in owners and operators and in dispatching of units
may occur nore frequently and at tines that nake it inpossible to
neet the January 30 deadline. EPA therefore proposes to give the
Adm ni strator the discretion to grant exenptions fromthat deadline

in order to allow | ate subm ssi ons.

2. The current rule sets forth procedures for claimng
kil owatt hour savings from energy conservation neasures or heat
rate reductions frominproved unit efficiency neasures and using
the resulting heat input reductions to reduce the surrender of
al | onances to account for reduced utilization of Phase | units. In
t he annual conpliance certification reports submtted by March 1,
a designated representative may include estimated savings from
energy conservation or estinmated heat rate reductions frominproved
unit efficiency nmeasures for the prior year. |If any such estimates
are included in the annual conpliance certification report, the
desi gnated representative nust submt a confirmation report by July

1 that provides and supports the verified anmounts.

The current |anguage in 872.91(b)(1)(iii) concerning the

met hods for supporting the verified anmounts of kilowatt hour

savi ngs, heat rate inprovenent, and resulting heat input reductions

76



needs sone clarification.?® The purpose of the provision is to
provide two alternative approaches to verification: docunentation
that may follow the EPA Conservation Verification Protocol; or
certification by the appropriate State utility regulatory
aut hority. The current provision could be read to require that
only one of these approaches be used for all estimted savings and
heat input reductions so that, for exanple, if certificationis to
be used, it nust be used for all the estimates. EPA proposes to
revise the provision to nake it clear that there is flexibility to
use docunentation with regard to i nproved unit efficiency neasures
or sone energy conservation neasures and to use certification for

ot her neasures.

3. The current regulatory provisions concerning heat input
reductions due to neasures that reduce a unit's heat rate need
clarification and revision. A neasure that reduces a unit's heat
rate may be treated as a supply-side energy conservati on neasure by
another unit or as an inproved unit efficiency nmeasure by the unit
at which the nmeasure is inplenented. Over a given period of tineg,
a number of specific nmeasures may be inplenented at a unit to

reduce its heat rate. However, these neasures may be offset by

22 The verification process, found in 872.91(b), is
incorrectly cross-referenced in 872.43(b)(2)(iii)(B) of the
current rule. Today's proposal corrects the reference. In
addition, certain typographical errors in 872.91(b) (e.g.,
inconplete reference to "inproved unit efficiency neasures") are
corrected.
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reductions in generation efficiency at the same unit resulting from
other factors, e.g., fromthe aging or changed operations of the
unit. In that case, even though each nmeasure may, in itself,
reduce the heat rate of the unit bel ow what the heat rate would
ot herwi se have been, the net effect of all the measures on the
unit's heat rate will be less than the sum of the reductions

attri buted to each neasure.

It is the net effect of these neasures on the unit's heat rate
that should be treated as accounting for reduced utilization
Consequent |y, EPA proposes to add a provision that puts a ceiling
on the total heat input reductions that nmay be clainmed for all
nmeasures that reduce a given unit's heat rate, whether the neasures
are treated as energy conservation or inproved unit efficiency
measur es. Under the proposal, the total verified heat input
reductions attributed to such neasures nmay not exceed the
di fference between the kilowatt hour generation attributed to the
unit for the calendar year tinmes the difference between the unit's
heat rate for 1987 and its heat rate for the calendar year. This
ensures that heat input reductions cannot exceed the heat input
reductions attributable to net heat rate inprovenent since the end
of the base period (i.e., 1985-1987). Heat rate inprovenents nade
up through 1987 are already reflected in the baseline utilization
and so cannot be used to account for underutilization of a unit
since the base period. See 58 FR 60950, 60961 (Novenber 18, 1993).
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In light of this ceiling on heat input reductions clainmed for
energy conservation neasures inproving generation efficiency (as
well as for inproved unit efficiency neasures), EPA sees no need to

burden State utility regulatory authorities with the verification

of claimed reductions from this limted category of energy
conservation nmeasures. EPA will instead review the verification
presented by designated representatives and wll conpare the

cl ai med heat input reductions to the ceiling. Consequently, EPA
proposes to renove the option of verification by State utility
regulatory authorities of clainmed reductions from energy

conservation neasures inproving generation efficiency.

4. The current rule provides that, if the total verified
amount of heat input reductions in the confirmation report differs
from the total estimated anount in the annual conpliance
certification report, the confirmation report nust calculate the
nunber of allowances, if any, to be surrendered or returned as a
result. EPA maintains that the provision concerning cal culati on of

al | owances to be returned needs clarification and revision.

a. Under the current rule, if the total verified heat input
reductions exceed the total estimated heat input reductions,
returned all onances are to be cal cul ated using a specified formul a
In 872.91(b)(4) based on the difference between the verified and
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estimated anmounts. Section 72.91(a)(7) sets alimt on the total
amount of "plan reductions” (i.e., offsets to underutilization that
are attributed to energy conservation, inproved unit efficiency,
sul fur-free generation, and conpensating units). A Phase |l unit's
pl an reducti ons m nus any conpensating generation that it provides
as a conpensating unit cannot exceed the Phase | unit's baseline
mnus its actual utilization. The purpose of this limtation is
"to prevent plan reductions fromone Phase |I unit from being used
to offset the underutilization of another Phase | unit that has no
reduced utilization plan.” 58 FR 60962. Thi s purpose applies
equal ly whether the plan reductions involved reflect estimated
of fsets fromconservation and i nproved unit efficiency or verified
of fsets. The confirmation process sinply replaces estimated with
verified offset anmounts and corrects for any differences; it is not
intended to allow greater offsets than if the verified offset
anounts had been avail abl e when the annual conpliance certification

report was submtted.

The sinplest way to ensure that designated representatives
understand that this limtation applies is to limt the nunber of
al l omances that are to be returned to the total nunber of
al  owances that were deducted fromthe unit's Allowance Tracking
System account for underutilization based on the annual conpliance
certification report. EPA proposes to add |anguage (in
8§72.91(b)(4)(iv)) setting forth this limtation. To the extent
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al | onances were deducted based on the annual certification report,
then those allowances represented underutilization of the wunit
(i.e., a positive difference between the unit's baseline and its
actual utilization after accounting for all offsets). | f
al l onances in excess of the anount of that allowance deduction were
returned, then verified offsets fromconservation or inproved unit
efficiency would be used, in effect, to offset sone other unit's

underutilizati on.

b. Under the current rule, if the total verified offsets are
| ess than the total estimated offsets, surrendered all owances are
to be cal cul ated using the absol ute value of the fornula specified
for returning allowances in 872.91(b)(4). EPA has found that this
provi sion concerning the allowances to be surrendered is not

correct in all cases and should be revi sed.

Under 8872.91 and 72.92, allowance surrender is determ ned
initially on a dispatch-systemw de basis so that underutilization
of one Phase | wunit in the dispatch system may be offset by
overutilization of another Phase | unit in that dispatch system
Once it is determ ned that allowances nust be surrendered for the
di spatch system each Phase | unit's share of the surrender is
cal cul ated. The approach in the current rule is accurate if the
Phase | wunit had to surrender allowances based on the annual
conpliance certification report. In that case, the wunit's
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underutilization was not offset conpletely by other Phase | units
and any overstatenent of offsets in the estimtes used in the
annual conpliance certification report nust result in additiona

surrender of allowances by the unit.

In contrast, if the Phase | wunit did not have to surrender
al | onances based on the annual conpliance certification report, the
overstatenment of offsets in the estimtes could be offset by
overutilization of other Phase | wunits. The provisions of the

current 872.91(b)(5) do not take account of that possibility.

EPA proposes to revise 872.91(b)(5) to correct this problem
and ensure that the confirmation process does not result in the
surrender of nore allowances than if the verified anounts for
conservation or inproved unit efficiency offsets had been avail abl e
when the annual conpliance certification report was submtted. The
revision provides that each Phase | wunit that used estinmated
conservation or inproved unit efficiency offsets nust recal cul ate
Its adjusted utilization using the verified amunts and then that
the allowance surrender fornula in 872.92(c) nust be reapplied
using the recal cul ated adjusted utilizations. To the extent this
results in greater allowance surrender than the surrender based on
t he annual conpliance certification report, the difference nust be

surr ender ed.
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c. Under the current rule, the designated representative nust
include in the confirmation report cal culations of any change in
t he excess em ssions that were previously determ ned based on the
annual conpliance certification report. EPA has decided that this
is an unnecessary burden to inpose on the designated
representative. The current rule does not require the designated
representative to calculate in the annual conpliance certification
report the anmpbunt of any excess em ssions. Mor eover, under the
revisions of part 77 discussed bel ow, the offset plan submtted by
the designated representative of a unit with excess em ssions wll

al so not be required to state the anmount of excess em ssions.

Consi stent with this approach, EPA proposes to elimnate the
requi renent that the confirmation report calculate the inpact of
the verified offsets on excess em ssions. |Instead, 872.91(b)(6)
and (7) are revised to require the Adm nistrator to determ ne the
amount of excess emssions (if any) that would have resulted if the
verified, rather than estimted, offsets had been used to mnake
deductions fromthe allowances in the unit's conpliance subaccount
as of the allowance transfer deadline. Further, if the resulting
excess emssions differ from the anount determ ned based on the
estimated offsets, the Admnistrator nust determne whether
addi tional offset allowances nust be deducted and penalty paynents
must be nade or whether allowances and penalty paynents nust be
ret urned.
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5. The current 872.95 sets forth the formula for making
al | omance deductions for each year that a unit is subject to the
Acid Rain emssions limtations for SO. Al though the fornula does
not specifically refer to allowance deductions wth respect to
substitution or conpensati ng units, 8872.41(d) (3) and
(e)(D(iii)(B) and 72.43(d)(2) expressly require such deductions
under certain circunstances. In order to nmake the fornula
consistent with those express deduction provisions, EPA proposes to
revise the formula to include those deductions, which are required

in any event.

V. Part 73: Al owances

A. Revision of Table 2 All owances

EPA proposes to revise the allowances of certain units on

Table 2 of §73.10(b).

|. Al owance Determ nati ons Remanded to EPA

Section 405(c) of the Act establishes all owances in Phase |
for smaller units (under 75 MAé nanepl ate capacity) w th higher
em ssions (over 1.2 |b/mBtu). Paragraph (c)(1) of the section
specifies the fornmula for cal culating basic allowances for units
owned by | arger operating conpanies (Wth capacity of at |east 250
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MA&). Paragraph (c)(2) specifies the forrmula for basic all owances
for such units owned by snaller operating conpanies (wWith capacity
of less than 250 MA). Par agraph (c)(3) provides special basic
al | omances for such units that are owned by |larger operating
conpanies (with capacity greater than 250 MM and |ess than 450
MAe) that serve fewer than 78,000 customers. Par agraph (c)(4)
provi des bonus all owances for units under paragraph (c)(1) for the
period 2000 t hrough 2009. Paragraph (c)(5) provides special basic
al l owances to units under paragraph (c)(1) in utility systens that
have units wth high costs for retrofitting flue gas

desul furi zati on devi ces.

The | anguage in section 405(c) raises questions of how to
measure utility capacity or size for purposes of applying the
various paragraphs in the section. Paragraphs (c)(1) and (2) state
that they apply to units of a "utility operating conpany whose
aggregate naneplate fossil fuel steamelectric capacity is" of
specified magnitudes. 42 U S.C 7651d(c)(1) and (2). In contrast,
paragraph (c)(3) states that it applies to units of "a utility
operating conmpany with, as of Decenber 31, 1989, a total fossi
fuel steamelectric generating capacity” within a specified range

of nmegawatts and with fewer than 78,000 el ectrical custoners.

EPA proposed and finalized Phase |l allowances allocations
based on its interpretation that, despite the | anguage differences
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anong these statutory phrases, all of the phrases incorporate the
sane approach for defining a utility operating conpany's capacity.
In applying all the provisions of section 405(c), EPA summed the
nanmepl ate capacity of the generators operated by the wunit's
operating utility to determne that utility's capacity. See 57 FR

29940, 29953-54 (July 7, 1992); and 58 FR 15662 and 15697.

Two utilities challenged EPA s all owance allocations to their
units under section 405(c). Mdison Gas & Electric Co. (Mdison
Gas) challenged EPA' s position that only the nanepl ate capacities
of the units operated by a given utility should be considered in
determning utility capacity, rather than instead considering the
namepl ate capacity of the units owned in whole or in part by the
utility. The Gty of Springfield, Illinois, Cty Water, Light and
Power (City of Springfield) challenged EPA s use of naneplate
capacity, rather than summer net dependable capability, as the
measure of generating capacity under section 405(c)(3). Madison
Gas and Gty of Springfield petitioned for judicial review of their
al l onance allocations. On May 27, 1994, the U S. Court of Appeals
for the Seventh Crcuit remanded to EPA the all owance all ocations
for these utilities in order for the Agency to reconsider these two

I ssues concerning utility capacity. Mdison Gas & Electric v. U S

EPA, 4 F.3d 529 (7th Gir. 1994).

Madi son Gas argued, in its coments on EPA s origina
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al | owance al |l ocations, that the | anguage of section 405(c)(1) and
(2) conpel EPA to neasure utility capacity based on the utility's
ownership of capacity in any unit, including partially owned units.
Sections 405(c)(1) and (2) apply to units owned by a utility "whose
aggregate naneplate fossil fuel steamelectric capacity” is of a
specified magnitude. 42 U S. C. 7651d(c)(1) and (2). According to
Madi son Gas, the use of the word "whose" in this context nmeans that
t he capacity nust be owned by the utility. 1In contrast, EPA read
the word "whose" to nean that the capacity nust be operated by the

utility.

EPA now believes that this |anguage in section 405(c)(1) and
(2) can support either interpretation. Further, EPA has identified
at least two other utilities whose allocations would be affected by
t he adoption of Mdison Gas's interpretation. EPA is concerned
t hat adopting Madison Gas's interpretation and reducing, at this
| ate date, the nunber of allowances allocated to these other
utilities would disrupt the conpliance planning already undertaken
for these units. Therefore, on reconsideration, EPA believes that
a fair and appropriate approach is to read the | anguage in section
405(c) (1) and (2) to nean either aggregate namepl ate capacity owned
by a utility operating conpany or aggregate naneplate capacity
operated by a utility operating conpany and to apply the nost
favorable reading to the utility involved. EPA believes that
permtting the alternative interpretations is acceptable in |ight
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of the anbiguity of the statutory |anguage. Moreover, this gives
the three utilities affected by this issue the opportunity to claim
and receive the nost favorable allowance allocation avail abl e under

these provisions, with l[ittle practical effect on other utilities.

From data submitted by Madison Gas in its coments on the
original allowance allocations, Mdison Gas, as of 1989, owned nore
than 250 MA¢ of capacity. Madi son Gas recognized that the
interpretation of section 405(c)(1) and (2) that it favors results
init receiving nore allowances each year during 2000 through 2009
but fewer allowances each vyear thereafter and fewer total
al | owances. EPA therefore proposes to apply Mdison Gas'
interpretation of the provisions and to provide allowances to
Madi son Gas' Blount Street plant in Wsconsin as follows: unit 7,
116 wunadjusted basic allowances each year in perpetuity under
section 405(c) (1) and 1374 bonus al |l owances each year during 2000-
2009 under section 405(c)(4); wunit 8, 473 wunadjusted basic
al | omances and 716 bonus allowances; and unit 9, 633 unadjusted
basi c al |l owances and 629 bonus al |l owances. These will be in lieu

of the allowances for the units in the current Table 2.

Two other utilities are potentially affected by the

i nterpretation of the utility-size |anguage in section 405(c)(1)

and (2). If the language is interpreted to refer to total owned

capacity, Potomac Edison Conpany's R P Smth unit 9 in Mryland
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will be provided 320 unadjusted basic allowances under section
405(c)(1) and 354 bonus allowances under section 405(c)(4).
Interpreting section 405 as referring to operated capacity, the
unit receives 386 wunadjusted basic allowances under section
405(c)(2) and no bonus all owances. City of Henderson's Henderson
unit in Kentucky would have a | ower allowance all ocation when total
owned capacity, rather than total operated capacity, is considered.
EPA proposes to change the allowances for the RP Smth unit and
| eave unchanged the all owances for the Henderson unit. Coments
are requested on this proposed resolution and fromany utility with
a unit that may be affected by the proposed interpretation of

utility capacity.

City of Springfield argued, in its comments on the original
al l owance al |l ocations, that EPA should not use nanepl ate capacity
for determining utility capacity under section 405(c)(3). Wile
section 405(c)(1) and (2) refer to a utility's "aggregate nanepl ate
fossil fuel steamelectric capacity, section 405(c)(3) refers to a
utility's "total fossil fuel steamelectric generating capacity."
Data avail able fromthe Energy Information Adm nistration (ElIA) of
the Departnent of Energy includes three different "capacity" terns:
nanepl ate capacity, summer net dependable capability, and w nter
net dependabl e capability. Naneplate capacity is the gross maxi mum
capacity (in MM) that a generator is designed to deliver, whereas
capability refers to the highest nunber of MM actually delivered
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during a given season. City of Springfield recomended summ ng,
for a utility, the summer net dependabl e capability of each of its

units in applying section 405(c)(3).

Under EPA's original al l onance allocati ons, Cty of
Springfield s Lakeside units 7 and 8 received basic allowances
under section 405(c)(1) because City of Springfield operated units
with a total of 463 MM of nameplate capacity. Since the tota
sumer net dependabl e capability of these units was 443 MM, City
of Springfield s interpretation will result in Lakeside units 7 and
8 instead receiving unadjusted basic allowances under section

405(¢c) (3).

EPA now agrees that the utility-capacity |anguage in section
405(c)(3) is anbiguous, particularly in light of the specific
references in section 405(c)(1) and (2) to nanepl ate capacity. The
| egi sl ative history does not directly address the use of different
utility-capacity |anguage in these provisions of section 405.
Furt her, differences in statutory |language are generally
interpreted as differences in nmeaning. Section 405(c)(3), unlike
section 405(c)(1) and (2), does not specify nanmeplate capacity.
Under these circunstances, EPA agrees that it is reasonable to
concl ude that sone other capacity neasure was intended to be used.
Most utilities in the United States are summer peaking utilities
and have | arger sumrer net dependabl e capability than wi nter net

90



dependabl e capability. Consequently, given the capacity neasures
in avail abl e EI A data, summer net dependable capability is the nost
| ogi cal alternative to naneplate capacity. EPA has not identified
any units, other than the Gty of Springfield s units in Illinois,
whose all ocations are affected by this change in interpretation of

section 405(c)(3).

Theref ore, EPA proposes, for the purposes of section 405(c)(3)
only, to interpret utility capacity as the aggregate sunmer net
dependabl e capability. This allows Cty of Springfield s Lakeside
unit 7 to receive 2,919 unadjusted basic allowances for 2000
t hrough 2009 and 722 unadjusted basic allowances for 2010 and
thereafter. Lakeside unit 8 will receive 1,652 unadjusted basic
al l omances for 2000 through 2009 and 371 for 2010 and thereafter.
These al |l owances will be in lieu of the basic allowances provided
to the units in the current Table 2. Comments are requested on

t hi s approach

EPA proposes another revision related to the application of
section 405(c)(3). As noted above, eligibility for section
405(c)(3) allocations is contingent on a unit being owned by an
el ectric generating conpany with fewer than 78,000 custoners as of
Novenmber 15, 1990. The current rule defines "custoner” as "a
purchaser of electricity not for purposes of transm ssion or
resale.” 40 CFR 72. 2. EPA understands that generating rura
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el ectrical cooperatives under the Rural Electrification Act (7
US.C 901, et seq.) are required to serve distributing
cooperatives, which in turn serve the retail custoners. GCenerating
rural electrical cooperatives therefore do not have "custoners," as
the termis currently defined. In order to address the unique
ci rcunst ances of such cooperatives, EPA is proposing to revise the
definition of "custonmer" to provide that custonmers of a generating
rural electrical cooperative's distributing cooperative are

consi dered custoners of the generating cooperative.

The effect of this change is to nake Southern Illinois Power
Cooperative's Marion plant in Illinois eligible for allowances
under section 405(c)(3). For years 2000 through 2009, Marion units
1, 2, and 3 will be provided 2,376, 2,434, and 2,640 unadj usted
basi c al |l onances respectively, rather than their current allowances

for those years of 534, 547, and 593.

EPA proposes to inplenment, in this rulenmaking, the above

di scussed revisions in the unadjusted allowances for the Madison

Gas, Potomac Edison, City of Springfield, and Southern Illinois
Power units in Table 2. However, EPA proposes that in this
proceeding it will not insert in the table the adjusted all owance

figures (i.e., the allowance allocations, which take account of the
8.9 mllion ton nationwi de cap on SO, emssions and are referred to
as the "total annual phase 11" allowances in Tables 2 and 3) for
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these units and will not revise the allowance allocations of the
other units on the tables to take account of the all owance inpact
of the revised Madi son Gas, Potonmac Edison, Gty of Springfield,
and Southern Illinois Power unadjusted allowances. Instead, all of

t hese changes will be made in a future rul emaking.

Wth few exceptions, sections 403(a) and 405(a)(3) prohibit
total annual allowance allocations in Phase Il for all affected
units fromexceeding 8.95 mllion. In this way, annual, nationw de
SO, emissions are essentially capped at 8.95 mllion tons. \Wen
total unadjusted annual basic allowances cal cul ated under section
405 exceed the 8.95 mllion ceiling, each unit's basic all owances
must be adjusted (i.e., "racheted" down proportionately) to prevent
the ceiling frombeing exceeded. Because the current Tables 2 and
3 already reflect a ratcheting down of each unit's all owances, any
net increase or decrease in the unadjusted annual basic all owances
in Phase Il for any affected units probably changes the anount of
ratcheting and thus probably requires a change in the all owance
al l ocations shown on Table 2 or 3 for every other unit. Only if
the increases in unadjusted basic allowances proposed today were
essentially equal to the proposed decreases would the allowance
al l ocations of the other units remai n unchanged. In point of fact,
the net effect of the revisions proposed today (including the
al | owance revisions di scussed above and the corrections of Agency
errors and addition of units to and deletion of units from the
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tabl es discussed below) is a relatively small net reduction in the
total nunber of unadjusted basic allowances. This will result in
a small reduction in the level of ratcheting necessary to inplenment
the 8.95 mllion allowance ceiling. Reduced ratcheting may result
in a relatively small nunber of additional allowances being
allocated for Phase Il to many units that are not otherw se

af fected by today's proposal.

Adjusting all the allocation entries on Tables 2 and 3 is
adm ni stratively burdensone and expensive. Moreover, under section
403 of the Act, the allocations in the tables will have to be
adj usted, and the tables republished, in June 1998 in any event.
Section 403(a) required the Adm nistrator to publish a final Iist
of allowances allocations by Decenmber 31, 1992, reflecting
estimated all owances to be allocated to units that apply for and
receive repowering extensions in the future under section 409
Section 403(a) also requires the Admnistrator to publish a revised

final list by June 1, 1998, reflecting, inter alia, allowances

all ocated to units for which repowering extensions are actually

approved.

EPA believes that no one wll be prejudiced in any
significant way by EPA' s deferring all owance adjustnents until the
1998 publication of the final |ist of allowance allocations. The
owners of wunits whose unadjusted allowances are increased if
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today's proposal is finalized can trade the all owance increase in
anticipation of the actual allocation in 1998. See 42 U S.C
7651b(b). As noted above, the change in the ratchet and the
di fference between the anmount of the unadjusted allowances for
these units and the anpbunt allocated to them after adjustnent due
to ratcheting will be relatively small. Simlarly, the anpbunt of
the ratcheting adjustnent in 1998 of the all owances of other units
otherwi se not affected by today's proposal wll be small. The
owners of units that, under the proposal, are on Table 2 or 3 can
trade their current allocations and base trading decisions on the

exi sting ratchet for Phase |1 (about 10%.

Consistent with its authority wunder section 403(b) to
establ i sh all owance systemregul ati ons, EPA proposes to revise the
unadj usted al | owances for the Madi son Gas, Potonmac Edi son, Gty of
Springfield, and Southern Illinois Power units in Table 2. The
proposal includes a provision stating that the unadjusted
al l owances in Table 2 (or Table 3, as appropriate) for these (and
certain other) units are superseded and setting forth the new
nunber of unadjusted allowances for such units. However, EPA
proposes not to change, in this rul emaking, the ratchet used to
adjust all allowances on the tables. Rather than recalculating the
ratchet and applying it to all units in the tables, EPA will |eave
in place the current allowance allocations for the Mdison Gas,
Pot omac Edison, City of Springfield, and Southern Illinois Power
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units and the other units remaining in the tables. When EPA
devel ops the June 1998 revised list of allowance allocations
requi red under section 403, EPA will calculate a new ratchet and
apply it to the unadjusted basic allowances of all units renaining
on Tables 2 and 3. The resulting allowance allocations will then

be reflected in the units' Allowance Tracki ng System accounts.

2. Correction of Agency Errors

EPA developed the NADB in order to calculate Phase 11
al l owance allocations for all affected units. In July 1991, EPA
rel eased for comment version 2.0 of the NADB. 56 FR 33278 (July
19, 1991). Section 402(4)(C) of the Act required the
Adm ni strator, by Decenber 31, 1991, to "suppl enent data needed in
support of [title IV] and correct any factual errors in data from
whi ch affected Phase Il units' baselines or actual 1985 em ssion
rates have been calculated...for purposes of issuing allowances
under the title." 42 U S.C. 7651a(4)(C). EPA stated in the July
1991 notice that it would not accept comments on the data base
after Septenber 3, 1991 (the close of the comment period) except
I f the data sought was not avail able by that date. EPA added t hat
it would not change any data after Decenber 31, 1991, when it

expected to issue the final data base. 56 FR 33279 and 33283.

In July 1992, EPA released version 2.1 of the NADB, believing
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that version to be the final, and proposed Phase | and Phase I
al l owance all ocations. 57 FR 30034. After correcting errors nmade
by the Agency in version 2.1, EPA rel eased version 2.11 of the NADB
in March 1993, along with the final Phase Il all owance allocations.
58 FR 15720 (NADB); and 58 FR 15634 (allocations). The corrections
to the NADB were nmade "only in response to conments, verified by
EPA, that either changes were made to the data which, based on the
data in the possession of EPA at the tine, were known to be
incorrect or the Agency failed to nake a correction requested by a
commenter that was true and properly docunented at the tinme." 58
FR 15720. At that tine, EPA believed it had corrected all of these

errors.

However, several utilities subsequently infornmed EPA that the
NADB still contained errors that were of the type that EPA had
intended to correct. In the follow ng cases, EPA agrees that the
error in the current NADB results from the Agency's own actions.
This is because the NADB data i ssues had been identified to EPA by
a commenter by Decenber 31, 1991 and the commenter submtted to
EPA, before EPA's issuance of NADB version 2.1 on July 7, 1992
sufficient docunentation to support the correction of the data.
Because in the March 1993 notices EPA had intended to correct such
probl ens, EPA proposes today to correct themby revising the units'
unadj usted all owances to reflect the correct data. Consistent with
t he approach taken in the March 1993 notices, EPA will not address
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any errors that were not identified by Decenmber 31, 1991 or not
sufficiently docunmented by July 7, 1992 and will not consider new
requests for data changes, new data subm ssions, or new requests

for outage adjustnents.?

a. In the case of Manitowoc unit 8 in Wsconsin, the shared
heat input at 60 percent capacity (HT60SHR) is not accurate. Wile
EPA devel oped a net hodol ogy for sharing heat input at 60 percent
capacity (HEAT60) that was accurate for nobst situations, the
met hodol ogy was inaccurate for Manitowoc's unique circunstances,
i.e., where only one boiler in a nmultiheader configuration was on-
line as of Decenber 31, 1987. The owner of Manitowoc tinely
commented on the inaccuracy on August 30, 1991. However, EPA
failed in March 1993 to correct the nethodology in a way that woul d
account for Manitowoc's situation. EPA has reviewed the
nmet hodol ogy for splitting HEAT60 and devel oped a nethod that is
appropriate for multi-header configurations where one or nore, but

not all, units cane on-line after the baseline period. EPA is

2 As discussed below in sections IV(B) and (C) of this
preanbl e, there are two exceptions to this approach toward data
errors. First, where data errors result in unaffected facilities
bei ng i nproperly categorized as affected units, EPA proposes to
adopt the proper categorization of the units regardl ess of when
the data errors are corrected. Second, where projections, rather
than actual data, are involved (i.e., projected dates for
comencenent of commercial operation), EPA wll correct the
projected dates if EPA is made aware of the actual dates within a
reasonable tinme
after commercial operation is comenced and all other necessary
data had been provided by Decenber 31, 1991.
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proposing to use the proportional share of design heat input. For
exanple, if boiler 1 had a 100 mmBtu/ hr desi gn heat input, boiler
2 had 200 mBtu/ hr and boiler 3 had 300 mmBtu/ hr, boiler 1 would be
allotted 1/6 of the generator's HEAT60, boiler 2 would be allotted
1/3, and boiler 3 would be allotted 1/2. For Mnitowoc unit 8,
this approach will result in 271 unadjusted basic allowances, as

opposed to 27 listed in the current Table 2.

b. In the case of the Reedy Creek Inprovenent District's
(Reedy Creek) Conbined Cycle 1, unit 32432 (fornerly unit 11*STQ
in Florida, EPA erroneously failed to include the unit in Table 2,
believing the unit was a sinple conbustion turbine and so was not
an affected unit. Reedy Creek's tinely comments, submtted on
August 30, 1991, provided sufficient information to properly
characterize the unit as a conbined cycle turbine with auxiliary
firing and thus as an affected unit and to determne its allowance
all ocation. EPA proposes to include the unit in Table 2 with 69

unadj ust ed basic al |l owances under section 405(g)(1).

C. In the case of Central Louisiana Electric Conpany's
(Central Louisiana) Rodemacher unit 2, EPA failed to correctly
characterize the outage request for the unit. Central Louisiana
submtted the outage request for the unit on March 21, 1991 and
suppl enented the request with additional infornmation on February
10, 1992. On July 7, 1992, as part of the notice of the NADB (57
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FR 30034), EPA proposed a classification scheme for outage requests
received by EPA prior to finalization of the NADB. EPA proposed,
at that time, and later finalized allow ng baseline adjustnments for
di scontinuous but related outages totalling four nonths or greater
("Category 11"). See 58 FR 15724. However, EPA m scharacterized
Rodemacher unit 2's outage as |less than four nonths. EPA now
recogni zes that Central Louisiana's earlier subm ssions provided
tinmely notice and sufficient docunentation of a discontinuous
out age at Rodemacher of over four nonths. Unfortunately, the
February 10, 1992 suppl enental subm ssion docunenting the requested
out age was received by EPA but was not directed to the docket or
the Acid Rain Division to be considered with other outage requests.
The outage at Rodemacher clearly fits the Category |II
classification and woul d have been so classified in 1992 if Central
Loui siana's supplenmental subm ssion had been docketed. EPA
stresses that it is not reconsidering or changing the criteria for
eval uating outage requests but rather is correcting its mstake in
applying the existing criteria. Therefore, EPA proposes to allow
2,312 additional unadjusted basic all owances for Rodermacher unit 2,

bringing its total to 20, 774.

d. For the reasons discussed above in section IV(A) (1) of
this preanble, EPA is proposing today changes to the unadjusted
al | onances for the Manitiwc and Rodermacher units and addi ng the
Conbi ned Cycle 1 unit and its unadjusted all owances to Table 2, as
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addressed in this section, but is not proposing to change or add
the resulting all owance allocations in this rulemaking. The units’
al | omance allocations reflecting the new figures for unadjusted
al l onances will be put in Table 2 when the revised Tables 2 and 3
are issued in June 1998. At that tinme, any resulting revisions of
the allowance allocations for the other units on the tables wll

al so be made.

B. Deletion of Units From Table 2

EPA proposes to delete certain wunits from Table 2 of
873.10(b), which set forth the Phase Il allowance allocations for
existing wunits. Because of data errors, these units were
erroneously treated as affected units and included in the table.
As di scussed above, EPA generally will consider correcting NADB
data errors and, as a result, changing an affected unit's
al l omances only where a data problem was identified to EPA by a
comenter by Decenber 31, 1991 and was sufficiently docunented by
July 7, 1992. Because the March 1993 notices were intended to
correct such errors, EPA now considers the errors to be Agency
errors and, as noted above, proposes to correct them O her NADB
data errors relating to allocations of affected units will not be
corrected. However, EPA is taking a different approach to data
errors (whether or not the data is in the NADB) that result in
units being inproperly categorized as affected units when they
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actually are unaffected units.

In the latter cases, EPA will delete the units from Table 2
(or Table 3, as appropriate) regardl ess of whether the data errors
result fromthe Agency's own actions. Any allowances allocated to
such units nust be offset by return of the sanme nunber of
al |l onances with the sanme or an earlier conpliance use date as those
al | ocat ed. Further, the proceeds from EPA's auctioning of any
al l owances allocated to such units nmust be returned to EPA. Data
errors, regardl ess of their cause, cannot expand the applicability
of the Acid Rain Programas set forth in title IV of the Act.? The

del etion of units from T Table 2 is di scussed bel ow.

1. Follow ng publication of the March 1993 notices, EPA was
notified by owners or operators of Gand Avenue, Kettle Falls
Maddox, Mobile, R S Nelson, and South Meadow that these units are
not affected units under 872.6 (the applicability provisions of the
Acid Rain Program and so should not have been listed in Table 2.

Al of the units were all ocated al |l owances.

24 \While the July 1991 notice established a Decenber 31,
1991 cut-off for changi ng NADB data, the notice did not suggest
that units that are unaffected units and ineligible for any
al l omances woul d continue to be allocated all owances. EPA
explained that "[u]lnits eligible for allowances wll be allocated
al | onances based
on the data contained in the final database.” 56 FR 33283.
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EPA agrees that Grand Avenue units 7 and 9 in Mssouri are
cogeneration facilities excluded fromthe Acid Rain Program under
section 402(17)(C of the Act and 872.6(b)(4)(i). The Gand Avenue
units comenced operation prior to 1990. The NADB does not include
data on the operations of cogeneration units. The units were
designed and operated to produce nunicipal steam heat and
electricity and are still operated in that manner. They each
supplied less than 219,000 MAé-hr per year in 1985-1987 and in
every year since 1990. EPA proposes to renove the units from Tabl e

2.

EPA agrees that Kettle Falls in Wshington also should be
del eted from Table 2 and excluded fromthe Acid Rain Programas a
solid waste incinerator under 872.6(b)(7). This unit commenced
comrercial operation in 1983 burning "hog" fuel (waste from the
| oggi ng and | unber industry). The NADB erroneously | abeled Kettle
Falls as an oil and gas-fired unit. In 1991 during devel opnent of
the NADB, EPA had data denonstrating Kettle Falls' use of non-
fossil fuel and qualification under 872.6(b)(7). EPA proposes to

delete the unit from Tabl e 2.

Maddox unit **3 in New Mexico is a sinple conbustion turbine
(as defined in 872.2) that originally comenced commercial
operation in 1963. The turbine was noved from one site in New
Mexi co, where it was called "Roswell," to its present site in 1989.
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Section 402(8) of the Act and 872.6(b)(1) exclude fromthe Acid
Rai n Program si npl e conbusti on turbines that comrenced commerci al
operation prior to Novenber 15, 1990. Because Maddox **3 neets

these criteria, EPA agrees that it should be renoved from Table 2.

EPA agrees that Mbile unit **2 in South Dakota is not an
affected unit wunder the Acid Rain Program Only wunits at
stationary sources are affected units. 60 FR 17100, 17108 (Apri
4, 1995). Mbile **2 is a nobile source, not a stationary source,
and thus, should not be included on Table 2 as an affected unit in

the Acid Rain Program

The operator of RS Nelson units 1 and 2 in Lousiana requested
on July 17, 1992 that the units be renoved from Table 2 because
they are a qualifying facility excluded fromthe Acid Rain Program
under 872.6(b)(5). EPA failed to act on the request before
finalization of the allocations in March 1993 but now agrees with
the request. The units are a "qualifying facility" (Federal Energy
Regul atory Conm ssion Docket No. (QF86-512) and are subject to a
qual i fying power purchase commtnent, as defined in 872.2. The
install ed capacity of the units is 227.2 MM (neasured in gross),
whi ch does not exceed 130% of the planned net output capacity of
201 MAé (neasured in net). EPA proposes to renove the units from

Tabl e 2.
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EPA agrees that South Meadow units 11, 12, and 13 (now called
"Md-CT RRF") in Connecticut should be deleted from Tabl e 2 because
they are solid waste incinerators excluded from the Acid Rain
Program under 872.6(b)(7). The NADB erroneously failed to reflect
that, while these units were originally coal-fired utility units,
they were shut down in 1969 and were substantially nodified and
resuned operation as solid waste incinerators in 1988. EPA

proposes to delete them from Tabl e 2.

2. EPA believes the following additional units, presently

listed in Table 2, are not affected units under §72.6:

State Pl ant Units ORI S
CO Val nmont 11,12, 13, 22, 0477
23
KS Ri pl ey **Q **3 1244
M Del r ay 11 1728
VB Wi ght Wi 2063
NY Rochester 3 1,2, 4 2640
PA Ri chnond 63, 64 3168
PA Sout hwar k 11,12, 21, 22 3170
X Concho 2,4,5,6 3518
TX Deepwat er DWP1- DWP6 3461

The units were not in operation during the baseline period
(1985- 1987) and were designated by the Energy Information

Adm nistration (EIA) of the U S. Departnent of Energy as having
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retired before Novenber 15, 1990. In the preanble of the Mrch
1993 notice of final allowance allocations (58 FR 15636), EPA
di scussed the treatnment of retired units. At that tine, EPA
attenpted to identify all units that were not in operation during
the baseline period and that had retired prior to Novenber 15,
1990; such units were considered to be unaffected units and were
del eted from Table 2. Because the units |isted above al so neet
these criteria, EPA proposes to delete themfrom Table 2. Most of

these units were not allocated all owances.

EPA requests notification during the comrent period by the
owners or operators of any other unit listed on Table 2 that was
not in operation during 1985-1987 and that is designated by El A as
having retired before Novenber 15, 1990. |If the unit will not be

returned to service, EPA may del ete such units from Table 2.

3. EPA believes that several other facilities listed in Table
2 are unaffected units because they are not fossil fuel-fired
conbustion devices. El Centro 2 in California, Lauderdale PFL4 and
PFL5 in Florida, and Chesterfield **8B in Virginia are heat
recovery boilers that use exhaust gases from conbustion turbines to
produce steamin the boilers and do not use any fossil fuel, e.g.,
through auxiliary firing. NA 2--7246 **1 in Arkansas is planned to
be a hydroelectric generation facility and thus will not use any
fossil fuel. These facilities were allocated allowances in Table
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2. EPA proposes to renpve these facilities from Table 2.

4. EPA reviewed the status of all wunits listed in Table 2
usi ng the Departnent of Energy's "lnventory of Power Plants 1993"
(published in Decenber 1994) and "lInventory of Power Plants 1994"
(published in Cctober 1995). Based on that review, EPA proposes to
delete units from Table 2 that have been canceled or postponed
indefinitely and therefore are not affected units at this tine.
None of these units were allocated allowances in Table 2. EPA
requests conment from the owners or operators of the follow ng

units concerning deletion of the units from Table 2:

State Pl ant Uni t ORI S
AL Fut ure Fossi |l **] 7064
Mcl nt osh CAES **2 7063
MW I | i ans **CT1 **CT2 0553
**CT3
| L Lakesi de GI2 0964
I N Nal--7221 **2 7221
Nal--7228 i ) 7228
KY J KSmth 1 0054
MN Fut ure Base **1 7240
MO Conbustion Turbine 1 | **NA7 7160
("CT Plant 1")
MO Enpire Energy Cr **4 6223
* % NA2
** NA3
NE NA1--7019 ** NA2 7019
NJ But | er ** 4 7152
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State Pl ant Uni t ORI S

NJ NA5- - 7217 ** 2 7217
NA6- - 7218 ** 2 7218
NM Escal ant e ** 2 0087
ND Dakot as ** ] 7081
K | nol a **] 0798
X GT98 **1 7243
x% 9
GT99 i 7225
NAl--7216 **1 7216
x% 9
San M guel ** 6183
TNP One **3Z kR4 7030
W Mani t owoc 9 4125
Na- - 7222 **1 7222

EPA al so requests conment from owners or operators of other
units in Table 2 that will not be built or that actually are not
affected units under 872.6. EPA notes that if the owners and
operators of any unit listed in Table 2 believe that their unit is
not an affected unit, a certifying official for owners or operators
of the unit may submt a petition under 872.6(c) to have the
Adm ni strator determne if the Acid Rain Programrules apply to the

unit.? Units that are not affected units or will not be built may

% The applicability of the Acid Rain Programis described
in the guidance docunent, "Do the Acid Rain SO Regul ati ons Apply
to You?", which is available fromthe Acid Rain Hotline at (202)
233-9620.
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be deleted from Tabl e 2.

5. EPA proposes to inplenent, in today's rulenaking, the
above- di scussed del etions from Table 2 and the other deletions from
or additions to Tables 2 and 3 addressed in this proposal.
However, for the reasons previously discussed, EPA proposes that,
in this rulemaking, it will not change the all owance allocati ons of
units remaining on the tables or show the all owance all ocations of
units added to the tables. These changes will be nade in a future

rul emaking in June 1998.

Specifically, with regard to units proposed for deletion from
Table 2 or 3, EPA proposes, in this rulemaking, to renove fromthe
tabl e each such unit and the informati on concerning its all owances.
Further, EPA proposes to require the designated representative of
each unit that is proposed for deletion as an unaffected unit and
has been all ocated all owances, pursuant to the tables, to surrender
to EPA, for each such allowance, an allowance of the sanme or
earlier conpliance use date. The Agency wll deduct such
al l onances fromthe unit's Al lowance Tracking System account. The
desi gnated representative of each such unit nust also return to EPA
the all owance proceeds that were distributed for any allowances
wi t hhel d fromsuch unit for the EPA all owance auction under subpart
E of part 73. |If, as proposed today, these units are not affected
units, they were not eligible for any all owance allocations, and
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any allowances or allowance proceeds that they received nust be
returned. The all owances and proceeds nust be returned within 60
days of the effective date of the final rule resulting fromtoday's
proposal . In the future, EPA wll redistribute the returned
al | ownance proceeds anong the units that are properly allocated
al | onances and from whi ch all owances are properly withheld for the
auction. At that time, EPA will explain the procedure used for

maki ng the redistribution.

Wth regard to units proposed for addition to a table, EPA
proposes to add to the appropriate table the units proposed for
addition and their unadjusted basic allowances. EPA proposes not
to change, in this rulemaking, the ratchet used to adjust all
al l owances on the tables. Rather than recalculating the ratchet
and applying it to units added to or remaining in the tables, EPA
will not calculate the allowance allocations ("total annual phase
Il allowances” in the tables) for the added units but wll show
these allocations as "NA" (not available). Allowances wll not be
placed in the Al owance Tracki ng System accounts of the added units
at this tine. Further, EPA wll not change the allowance
al locations (and the all owances actually reflected in the Al owance
Tracki ng System accounts) for the units remaining in the tables.
VWhen EPA develops the June 1998 revised list of allowance
al l ocations required under section 403, EPA will calculate a new
ratchet and apply it to the unadjusted basic allowances of all
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units on Tables 2 and 3 at that tine. The resulting all owance
al l ocations (including those for the added units) will then be

reflected in the units' Allowance Tracki ng System accounts.

C. Additions of Units to And Deletions of Units From Table 3

The current Table 3 of 8§873.10 lists units that were expected
to be eligible for all owances under section 405(g)(4) of the Act.
Units were considered eligible if EPA was inforned (as reflected in
the EPA' s Suppl enental Data File finalized on March 23, 1993) that
t hey had commenced construction prior to Decenber 31, 1990 and (as
reflected in the NADB) that they were planning to comrence
commercial operation from January 1, 1993 through Decenber 31,
1995. EPA required that owners and operators of units on Table 3
submt docunentation to EPA by Decenber 31, 1995 of the
comencenent of construction. 58 FR 15722. For units comrenci ng
construction before Decenber 31, 1990, eligibility under section
405(g)(4) ultimately depends on them being affected units that
actually commenced conmercial operation by what was a future date
(Decenber 31, 1995) at the time the data underlying Table 3 was
gat her ed. Wiile sone data about a unit (e.g., its generating
capacity or allowable em ssions rate) is known before construction
is conpleted or operation begins, other information (in this case,
the commencenent date for conmercial operation) can only be a
projection that, not surprisingly, may turn out to be wong.
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As di scussed above, EPA s general approach to correcting data
errors that lead to allowance revisions has been to require that
the owners or operators have informed EPA by Decenber 31, 1991 and
sufficiently docunented the correction by July 7, 1992. However,
as of either of those dates, owners or operators of units in Table
3 that ultimately commenced commrercial operation in 1993-1995 had
only projections of conmmercial operation commencenent dates, not
actual data. Because such owners or operators could not have
i nformed EPA by Decenber 31, 1991 that the projected dates were
erroneous, EPA is taking a different approach with regard to errors
in the projected dates. EPA proposes to correct errors in a unit's
projected commercial operation dates and to make the resulting
al l owance revisions if the Agency was nade aware of the error
within a reasonable tinme after the actual comencenent of
comercial operation. In addition, EPAis continuing to take the
approach of correcting data errors (e.g., as discussed below,
errors concerning conpletion of construction of units or status of
units as fossil fuel-fired conbustion devices), regardl ess of when
EPA becane aware of the corrected information, to the extent
necessary to ensure that unaffected units are not erroneously
treated as affected units. As a result, EPA proposes several

additions of units to and del etions of units from Tabl e 3.

a. EPA has reviewed various docunents regarding planned
utility units and understands that many units presently listed on
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Table 3

information in the

are not likely ever

conmencenent was erroneous,

commenced but not

affected units and should not be included in any table as affected

uni ts.

1993" and "lInventory of

followng units wll

and,

conpl et ed.

to be built.

Suppl enent al

Qobvi ousl y,

File

i n other cases,

on

In some cases,
construction
construction was

such units are not

Fromthe Departnent of Energy's "lnventory of Power

Power

Pl ants 1994",

EPA bel i eves

not be built and proposes to delete them from

Tabl e 3:

State | Plant Units ORI S
FL G Wlvey **22 0665
| L Lakesi de GI'l 0964
I A Nal- - 7230 **] 7230
MO Enpire Energy Cr **3 6223

Lake Road **8 2098
NJ But | er **3 7152
CH Dover **7 2914
PA Trent on Cogen Proj **] 9902
SC NA2- - 7107 **Gl2 7107

NA3- - 7108 **GT3 7108
SD Ct ** 5 7236
ur Bonanza **2 7790
W Conbusti on Tur bi ne **] 7157

Na?2 **] 7250

Table 3 also currently

i ncl udes ot her
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affected units. Har bor Gen Station **10 in California, Martin
**3ST and **4ST in Florida, and Cark **9 and **10 in Nevada on
Table 3 are heat recovery boilers served by existing sinple
turbines. As discussed above, this type of unit is not a fossi

fuel -fired conbustion device. Therefore, these are not affected
units and should not be listed in any of the tables. EPA today

proposes to del ete them from Tabl e 3.

In addition, EPA proposes to delete the following units from
Table 3 and include themon Table 2 with zero all owances. NAl-7228
**1, **2, and **3 in Indiana did not submt the required
docunentation of the date for commencenent of construction. Harry
Allen **GI1 and **GI2 in Nevada did not commence construction
before January 1, 1990. The remaining units did not commence

commerci al operation before Decenber 31, 1995.

State Pl ant Nane Units ORI S Code
AL MEW I | i ans ** 4 0533
AZ Springerville 3 8223
| N NA1 - 7228 *x], **2  **x3 | 7228
KS Vanego ** NAL 1328
MD Easton 2 **25 4257
Per r yman **51 1556
V5 Mosel | e e ) 2070
MO Conbustion Turbine 1 [**1 7160
MO Conbustion Turbine 2 [**2 7161
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NE Nal- 7019 ** NAL 7019
NV Harry Allen **GT1, **GI2 7082
NJ But | er ** 1 7152
NJ Nal- 7139 ** ] 7139
NJ Na2- 7140 ** ] 7140
OH Wodsdal e **GI'7 7158
SC NA1l- 7106 **GT1 7106
VA East Chandl er **2 7186

Finally, Twin Gak 2 in Texas is eligible for allowances under
section 405(g)(2) and was listed in Table 3 as also eligible for
al | owmances under section 405(g)(4). This unit did not actually
conmence conmerci al operation by Decenber 31, 1995 and therefore is
not eligible under section 405(g)(4). EPA proposes that Twi n Gak
2 be renmoved from Table 3 and listed in Table 2 with 1,760

unadj ust ed basic al |l owances under section 405(g)(2).

b. EPA understands that Angus Anson unit 3 in Mnnesota
(listed in Table 2 as "NA1--7237, **2"), Cope unit 1 in South
Carolina (listed in Table 2 at "NA4--7210, **ST1") and Fond Du Lac
CT3 in Wsconsin (listed in Table 2 as "Nal-7203") actually
conmmenced construction prior to Decenber 31, 1990 and commerci al
operation in 1995 and are not listed in Table 3. 1In 1991, EPA had
received docunentation of their pre-1991 commencenent  of
construction but did not list the units in Table 3 because they

were not projected to commence comrercial operation until 1996
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EPA was infornmed, wthin a reasonable tine after actua
conmmencenent of comercial operation, that the projections were
wrong. EPA proposes to include these units in Table 3 with the
foll owi ng unadjusted basic all owances under section 405(g)(4) of
the Act: Angus Anson unit 3, 1,166 allowances; Cope unit 1, 2,989

al | owances; and Fond Du Lac CT3, 44 all owances.

In addition, EPA believes that it erred by not including Wst
Marinette unit 33 in Wsconsin in Table 3. On August 28, 1991, the
owner of West Martinette infornmed EPA that the unit had conmenced
construction before Decenber 31, 1990 and was projected to commence
comrerci al operation before 1996. EPA erroneously recorded the
date for comrencenent of construction as being after 1990 and
therefore failed to include the unit in the table. Because the
owner tinely informed EPA of the data error and because the unit
actual ly comrenced commerci al operation in 1995, EPA considers this
an Agency error and is correcting the error and adding the unit to
Table 3. West Marinette unit 33 is eligible for 874 unadjusted

basi ¢ al | owances.

EPA proposes to include these three units in Table 3 with the

proper unadjusted basic all owances.

C. EPA is proposing to make, in this rulemking, the
del etions and additions of units and the changes to the unadjusted
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al | owmances discussed in this section. These changes w Il be
i mpl erented in the manner described, and for the reasons di scussed,
in section I1V(B) of this preanble. The wunits' allowance
all ocations will be revised to reflect the new figures for
unadj usted al | ownances when the revised Tables 2 and 3 are issued in

June 1998.

D. 1998 Revision of Allowance Allocations

As not ed above, section 403(a)(1) of the Act requires EPA to
publish a revised statenent of all owance allocations no | ater than
June 1, 1998. That revision nust account for units eligible for
al | onances under section 405(g)(4) (units commrenci ng operation from
1992 through 1995), wunits eligible for allowances under section
405(i1)(2) (units that reduce their em ssions rates), and section
409 (units with approved repowering extensions). Rul es for the
revision of allowance allocations were published on March 23, 1993.

58 FR 15634.

EPA is presently planning the procedures for revising
all onance allocations in 1998. EPA has determ ned that the current
regul ati ons should be revised to facilitate the 1998 all owance

al |l ocati on revision.

The current rule requires each unit eligible under section
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405(i)(2) to submt a copy of the Form El A-767 (show ng the actual
SO, em ssions rate) for the unit for 1997 no later than March 1,
1998. Because EPA nust provide a comment period on the revision to
all ocations and because of the admnistrative requirenents for
i ssuance of rules, there is insufficient tine for EPA to issue a
final rule in June 1998 using data submtted to EPA in March 1998.
EPA is therefore proposing to use instead 1996 actual SO, em ssions
rate data as reported by the unit's conti nuous em ssions nonitors
under part 75. That data will be available in the spring of 1997,
allowng EPA tine to conplete the revisions by the statutory
deadl i ne. Subm ssion of the 1997 Form EIA-767 will no | onger be

required.

The revisions to the allowance all ocations are al so dependent
upon a reasonably accurate cal cul ati on of the nunber of allowances
allocated for units with repowering extensions. EPA finalized the
al l omance allocations in 1993 based on its estimte of the nunber
of allowances that could be allocated for units projected to apply
for and be granted repowering extensions. The current part 72
allows for approval of a conditional repowering extension plan that
does not go into effect until the plan is activated, which nay
occur as late as Decenber 31, 1997. Thus, until January 1998, EPA
will not know the nunber of repowering extension plans in effect
and the resulting nunber of allowances to be allocated for units
with repowering extensions. This date is too late for EPA to
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conpl ete all owance all ocation revisions by June 1998.

Therefore, EPA proposes to require activation of repowering
extension plans by June 1, 1997. That is the same date as the
deadline for submssion to EPA of petitions for approval of
repoweri ng technol ogy under 872.44(d). Under 872.44, a repowering
extensi on can be approved only if the Adm nistrator determ nes that
t he technol ogy proposed to be used for repowering is a qualified
repowering technol ogy, consistent wth the definition of
"repowering” in section 402(12) of the Act. EPA believes that, as
a practical mtter, the June 1, 1997 deadline wll provide
sufficient flexibility for a utility to decide whether to conmt to
repowering a unit, particularly since the utility will still have
until Decenber 31, 1999 to term nate a repowering extension plan.
Al t hough the June 1998 revision will reflect repowering plans that
the utility retains the right to termnate, EPA maintains that
approved plans provide a sounder basis for the June 1998

al l ocations than conditional plans that may not even be activated.

E. Revisions to Snmall Di esel Refinery Provisions

Section 410(h) of the Act provides a total of 35,000
all onances for snall diesel refineries that desul furize diesel fue
from Cctober 1, 1993 through Decenber 31, 1999. Smal | di esel
refineries are not affected units under the Acid Rain Program and
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do not need allowances to conply with any provision of the Act but
may sell their allowances. Regul ations for the allocation of
al l owances to small diesel refineries are contained in subpart G of

part 73.

After finalization of subpart G EPA was inforned that the
equation in 873.90(c), for calculating allowances in instances
where the allowances requested by small refineries exceed the
35,000 Iimt under section 410(h), is in error. EPA agrees. The
factor for prorating allowances to the 35,000 | evel was inverted.
Today, EPA proposes to correct the equation and elimnate sone

redundant | anguage.

Al so, after finalizing the rule, EPA realized that the |ist of
items (in 873.90(a)) to be submtted to support a certification
that the refinery is a small diesel refinery eligible for
al lowances is insufficient, as conpared to the definition of small
diesel refinery in 872.2. That definition requires data on crude
oi | throughput for 1988 through 1990 but the current rule requires
subm ssion of EIA-810 fornms only for 1990. EPA has had to
routinely request applicants to supplenent their initial
subm ssions with copies of the 1988 and 1989 EI A-810 forns. It is
| ess burdensone for the applicant and EPA to have properly stated
subm ssion requirenents in the first instance. Today, EPA proposes
to revise the rule to correct this error.
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V. Part 75: Monitoring Requirenents for Units Burning Digester and

Landfill Gas

EPA has received questions regarding treatnment, under part 75,

of utility units that burn digester or landfill gas in addition to
nat ural gas. The definition of "natural gas" clearly excludes
di gester and |l andfill gas. The present definition of "gas-fired"

i ncl udes natural gas and ot her gaseous fuels, but, for the purposes
of nonitoring requirenents under part 75, excludes gaseous fuels
that contain nore sulfur than natural gas. |In general, digester
and landfill gas contain significantly nore sulfur than natura
gas, although still much | ess than coal. The nonitoring rules of
part 75 treat units that burn digester or landfill gas as "other”
units, subject to the same requirenments as coal-fired units to use
continuous em ssions nmonitoring systems to nonitor SO, NQ, carbon

di oxi de, and opacity.

Use of digester or landfill gas for generation of electricity
is encouraged by the Agency in order to decrease the em ssion of
greenhouse gases and to efficiently use this waste product.
However, the Agency has limted information concerning the range of
the sul fur content of digester or landfill gas and net hods, other
t han conti nuous em ssions nonitoring, for determning the anount of
SO, em ssions from units conbusting such gas. On one hand, EPA
does not wish to discourage electricity production from di gester
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and landfill gases by having overly burdensonme nonitoring
requi renents. In fact, use of such gases for electric generation
can reduce nethane and ot her em ssions while reducing the financi al
burden on nmunicipal landfills and other emtters of such gases. 61
FR 9905, 9909-10 (March 12, 1996). On the other hand, accurate
nmonitoring of SO, emssions fromaffected units is essential to the

integrity and effectiveness of the Acid Rain Program

Under these circunstances, EPA is not proposing any changes to
part 75 concerning nonitoring of em ssions fromunits conbusting
digester or landfill gas. Instead, the Agency requests information
on: the sulfur content of such gas and the variability of sulfur
content over time; the available nethods, in addition to continuous
em ssions nonitoring, for determning SO, and NQ em ssions from
units conbusting such gas; and the cost and accuracy of such
met hods. QG her than the change in 875.67(a), discussed above
concerning exenptions from nonitoring requirenents for retired
units, EPA is not proposing any changes to part 75 and wll not
accept comments on any other provisions of part 75 in this

rul emaki ng. %®

26 Under 875.50, information required under part 75 nust be
retained for at least 3 years fromthe date of each record. The
general recordkeeping provision in 872.9(f)(1), which requires
record retention for at least 5 years, is revised to incorporate
specifically the 3-year period for part 75 records.
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VI. Part 77: Excess Em ssions

A. I medi ate Deduction of Allowances to O fset Excess Eni ssions

Under the current rule, the designated representative of a
unit that has excess em ssions for a cal endar year nust submt an
of fset plan showi ng when all onances of fsetting the excess em ssi ons
shoul d be deduct ed. In the plan, the designated representative
must state the amount of the excess em ssions and of the resulting
of fset allowances and may state that the allowances should be
deducted either imediately or on a future specified date. A plan
providing for imedi ate deduction of all offset allowances wl
generally be approved w thout any further proceedings. A plan
specifying a future date for deduction nust be processed using
notice and comment procedures anal ogous to the Agency's Acid Rain
permt issuance procedures. |If the future deduction date is in a
year after the year in which the plan is submitted, there nust be
a showing that a deduction during the year of submttal wll

interfere with electric reliability.

Thi s approach provides the options of, inter alia, submtting

an offset plan for immediate deduction of allowances, which is
automatically approved, or an offset plan providing for deduction
later in the year in which the plan is submtted, which nust go
t hrough notice and comrent. However, since offset plans are
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submtted by March 1 and deductions will not actually be nade until
after conpletion of Agency review of em ssion data for the cal endar
year of the excess em ssions, there is relatively small timng
di fference between an i nmedi ate deduction and one that takes place
by the end of the sane year. It seens doubtful that a designated
representative would find that the timng difference warrants the
burden of the notice and conment procedures applicable to plans not
providing for inmmediate deductions. Further, it 1is less
adm ni stratively burdensone for EPA to make deductions when it is
al ready examning a unit's Allowance Tracking System acccount to
determine if the allowances cover the unit's emssions than to
defer the deductions to a later date in the same year. From a
public policy standpoint, inmediate deductions will also have the
advantage of a nore tinely closing of conpliance activities for the

unit for the year of the excess em ssions.

For these reasons, EPA proposes to nodify the current rule to

require the offset plan to provide either for inmedi ate deduction

or deduction on a specified date in a subsequent year. |Imedi ate
deduction offset plans will continue to be subject to automatic
approval while any other plans will have to include a show ng of

the inpact of an imedi ate deduction on electric reliability and

124



will be subject to notice and comment. ?

In addition, under the proposal, it wll be optional to
specify in the offset plan the nunber of offset allowances to be
deduct ed. Excess emssions and the offset requirenent are
determ ned by all owance account data, nonitoring data, and other
data (e.g., for Phase |, reduced utilization data) submtted to and
reviewed by the Admnistrator. There is no purpose in requiring
the designated representative to state in the plan the anount of
excess em ssions and of resulting offset allowances. This is
consistent with the approach taken in the requirenents for the
annual conpliance certification report, which does not require the
desi gnated representative to certify the anmount of annual em ssions
or of allowances held as of the all owance transfer deadline. See

40 CFR 72. 90.

27 Revi si ons concerning the notice and conment procedure for
of fset plans are al so proposed. The provisions setting the tinme
period for subm ssion of supplenental information requested by
the Adm ni strator and establishing the |list of persons on which
the Adm ni strator nust serve notice of a draft offset plan are
revised for the sane reasons as the anal ogous revisions
(di scussed above) of the notice and comrent procedure for Acid
Rain permts. Further, the proposal requires service of
automati c approval s of i mredi ate-deducti on offset plans only on
t he designated representative of the unit involved and no | onger
requi res service on other persons. This seens appropriate since
with the conpletion of the i mredi ate deduction, the designated
representative has fully conpleted his or her offset obligation
and the approval of the offset plan will still be noticed in the
Federal Regi ster.
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B. Deadline for Paynent of Excess Em ssions Penalties

Under the current rule, the owners and operators of a unit
must pay any excess em ssions penalties ($2,000, adjusted for
inflation, per excess ton) by 60 days after the end of the year
(i.e., by March 1) in which the excess em ssions occur. Penalty
paynments for additional excess em ssions resulting fromthe process
of confirmng kilowatt hour savings or heat rate inprovenent from
energy conservation or inproved unit efficiency neasures under

§72.91(b) nust be paid by July 1.

The difficulty with this approach is that the Agency's review
of the em ssions for that year may not have been conpl eted by the
date that the paynment is due. Wth regard to Phase |, the
i nformati on concerning reduced utilization and al |l owance surrender,
which also affect the excess em ssions determ nation, wll be
submtted around the sane tine (i.e., no later than March 1) and
will not have yet been revi ewed. Mor eover, reduced utilization
information submtted by March 1 by Phase | units with reduced
utilization plans relying on energy conservation or inproved unit
efficiency neasures will reflect only estimtes of the kilowatt
hour savings or heat rate inprovenent from conservation or inproved
efficiency. Verified figures will not be submtted until July 1,
and the Administrator has the discretion to extend the July 1
subm ssion date for good cause. Agency review of eni ssions data
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and reduced utilization information nmay result in a change in the
determ nati on of excess enissions and the penalty paynent that is

due.

Consequently, while section 411(a) of the Act expressly
requi res automatic paynent of excess em ssions penalties wthout
demand by the Agency, the requirenment to submit such paynents by
March 1 seens premature. Further, if Agency review results in a
reduction in the anmount cal cul ated as excess em ssions, there wll

have to be a refund of overpaynent of penalties.

For these reasons, EPA proposes to change the current rule to
provi de that excess em ssions penalties are automatically due 30
days after the Adm nistrator serves the designated representative
of the wunit involved a notice, stating that the Agency has
conpleted the end-of-year recordation process set forth in the
current 873.34(a), but, in any event, no later than July 1 of the
year after the year in which the excess em ssions occur. That end-
or-year recordation process entails: deduction of allowances, from
the balance in the unit's conpliance subaccount as of the all owance
transfer deadline, for SO emssions during the prior calendar
year; deduction of allowances pursuant to any other rule provisions
(e.g., for reduced utilitization) fromsuch bal ance; and transfer
into the conpliance subaccount of allowances allocated for the new
cal endar year. EPA anticipates that the notice wll also provide

127



information on the final balance in the account after al

deductions are made. EPA notes that under the current 873.50(b)(2)
the unit's conpliance subaccount is frozen, so that no transfers
can be made in or out of the account, until the recordation process

in 873.34(a) is conpleted.

If the penalty is not paid wthin 30 days after the notice is

sent, EPA proposes that a second notice wll be sent by the
Adm nistrator, i.e., a demand notice stating that the excess
em ssions penalty and interest charges are due. Interest will

accrue fromthe date on which the second notice is nailed. This is
consistent with the requirenents of the Debt Collection Act (31

U S C 3717).

Wth regard to additional excess em ssions that may stem from
the process of confirmng the results of energy conservation or
i mproved unit efficiency nmeasures, EPA proposes to make the paynent
due 30 days after the Admnistrator serves the designated
representative a notice stating that the process set forth in
§72.92(b) is conpleted. Under 872.92(b), the Adm nistrator mnust
review the confirmation report and determ ne whether additiona
excess em ssions have resulted and whether any penalty (or refund

of a penalty) is owed.

C. Excess NQ_ Eni ssions Under NQ_ Averaqgi ng Pl ans
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The current 877.6 states that owners and operators of each
unit with excess em ssions of NQ during a year nust pay a penalty
of $2,000 (adjusted by the Consumer Price |Index) per ton of excess
em ssions of NQ. |In part 76, 876.13 states how to calculate the
anount of excess em ssions of NQ. In particular, 876.13(b)
addresses the calculation where a unit is in an approved NQ

averagi ng pl an under 876. 11.

Each unit in a NQ, averaging plan has an individual NQ
emssion limtation (in Ibs of NQ/mBtu of heat input) and an
i ndividual heat input limt. However, if a group show ng of
conpliance by the units in the plan can be nmade (i.e., if the Btu-
wei ghted average emssion rate for the units is I ess than or equal
to the Btu-wei ghted average emssion rate had the units operated in
conpliance with the standard emssion limtations applicable to the
units in the absence of the NQ averaging plan), the units are
deened to be in conpliance with their individual em ssion
l[imtations and heat input limts. See 40 CFR 76.11(d)(2)(ii)(A)
and (C. Under 876.13(b), if at least one unit in a NQ averaging
plan fails to neet its individual emssion I[imtation or heat input
limt and the units in the plan fail to nmake a group show ng of
conmpl i ance, excess em ssions for NQ, equal the difference between
actual total NQ em ssions for the group of units for the year and
total NQ emssions for the group for the year if each unit had net
the standard em ssion limtations otherwi se applicable to the unit.
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Applying the current 877.6(b), each unit that is in the NG
averagi ng plan and that has excess em ssions of NQ, nust pay $2, 000
(adjusted for inflation) per ton for the total anbunt of excess
em ssions under the plan as set forth in 876.13(b). |If nore than
one unit violates its individual emssion limtation or heat input
l[imt, this could result in nultiple $2,000 penalty paynents on the
same ton of excess em ssions. EPA proposes to change part 77 to
prevent such a result. The proposal states that where a NQ
averaging plan covers one or nore units that fail to neet their
i ndi vidual em ssion |[imtations or heat input [imts for the year
and a group showi ng of conpliance cannot be nade, excess em ssions
occur at all such units in the plan and the total anmount of excess
em ssions for such units for the year will equal the anount of
excess em ssions calculated in accordance with 876.13(Db). The
owners and operators of these units are responsible for paying the
resulting excess em ssions penalty under 877.6(b). Wich of the
owners and operators actually nmake the paynents is left to the
owners and operators to determne so long as the correct total

anount of penalties is paid.

VII. Part 78: Administrative Appeals

In a proposal promul gated on Septenber 24, 1994, EPA proposed

to add | anguage to part 78 to clarify that, where a person contests
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a decision of the Adm nistrator under the Acid Rain Program
exhaustion of the admnistrative appeals under part 78 is a
prerequisite to judicial review 58 FR 50088, 50104 (Septenber 24,
1994). The proposal did not change the | anguage in 878.7 providing
t hat decisions on adm nistrative appeal will be effective pending
such appeal unless a stay is granted by the Environnmental Appeals

Board or the Presiding Oficer.

The Agency received comments on the proposed | anguage. The
commenters argued that the current part 78 is not anbi guous and
shoul d be interpreted not to require exhaustion of admnistrative
remedies prior to judicial review. The commenters cite Darby v.
G sneros, 509 U. S 137, 154 (1993), in which the Suprene Court held
t hat exhaustion of admnistrative appeals is "a prerequisite to
judicial review only when expressly required by statute or when an
agency rule requires appeal before review and the adm nistrative
action is nmade inoperative pending that review " According to the
Suprene Court, the requirenent for exhaustion of admnistrative
remedi es nust be "clearly"” inposed by statute or rule. 1d. at 146.
Moreover, the commenters allege that because part 78 does not
include a conplete list of the specific decisions of the
Adm ni strator that are appeal abl e under part 78, a requirenent for
exhaustion of admnistrative renedies would not be sufficiently
clear. Finally, the commenters state that since the Septenber 24,
1994 proposal woul d nake the Admi nistrator's decisions inoperative
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pendi ng adm nistrative appeal, this may have a disruptive effect
and the Agency should solicit additional comrent on the effect of

t he Septenber 24, 1994 proposal .

EPA proposes to nodify the language in part 78 to state
clearly that exhaustion of admnistrative appeals is a prerequisite
for judicial review of any deci sion appeal abl e under part 78, i.e.,
any final decision of the Adm nistrator under the Acid Rain Program
(excluding the matters listed in 878.3(d)). In addition to the
changes in the Septenber 24, 1994 proposal, changes are proposed to
make it clear that if a petition for review under part 78 is not
filed for a decision appeal able under that part, the exhaustion
prerequisite for judicial reviewis not nmet and to provide that if
such a petition is filed, the decision is inoperative pending
conpletion of the admnistrative appeal procedures. One such
change is the elimnation of 878.7 limting the granting of stays
of decisions during adm nistrative appeal. Another change is the
removal of the current provision in 878.3(d)(1) barring appeal of
matters for which a claimof error could have been, but was not,
submtted.?® This latter change will ensure that Agency deci sions

on such matters are reviewed by a superior agency authority (i.e.,

2 |1n addition, since the right to administrative appeal is
no | onger conditioned on taking the opportunity to file a claim
of error, references in several sections in part 78 to such
opportunity are replaced by references to actual subm ssions of,
or Agency responses to, such clains.
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the Environnental Appeals Board) before judicial review can be

sought .

These revisions in part 78 require a few conform ng changes in
part 72, which are included in today's proposal. Section 72.32 is
revised to state that an affected unit is governed by its conplete
permt application until its Acid Rain permt is issued or denied.
If an adm nistrative appeal of a permt is filed under part 78, the
permt is not in effect during the appeal and the application
continues to govern until there is final agency action subject to
judicial review If an admnistrative appeal is filed under State
appeal procedures, the State procedures will determ ne when the
permt is "issued" and thus in effect. Further, since the revised
provi sions of this section and of sections in part 78 address in
detail when an Acid Rain permt is final, the references to
adm nistrative appeals in the definition of "Acid Rain permt" in

8§72.2 are superfluous and are renoved.

EPA maintains that the approach proposed here for
adm nistrative appeals is consistent wth Darby and provides an
opportunity for the Agency to correct decisions that persons all ege
are erroneous. Because 878.1 provides, in paragraph (a), a clear,
general description of the decisions that are appeal abl e under part
78 and, in paragraph (b), a list of the many (but not necessarily
all) of the specific types of decisions that are appeal able, EPA
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believes that the nandate to exhaust adm nistative renedies prior

to judicial appeal is clear and neets the requirenents of Darby.

A few additional changes to part 78 are proposed. The
provi sions setting tine periods for filings by parties (e.g., the
30-day tinme periods within which notions to intervene in part 78
appeal proceedings nay be filed and within which parties may file
objections to a proposed decision of a Presiding Oficer) are
changed. 1In order to provide nore flexibility, the changes all ow
the Admnistrator, Environnental Appeals Board, or Presiding
O ficer (as appropriate) to set reasonable tine periods that are
shorter or longer tine than the usually applicable tine periods in
the rule. Since a decision appeal ed under part 78 is inoperative
pendi ng conpl etion of the adm nistrative appeal, the Agency needs
to have the ability to accelerate the appeals proceeding where
delay due to the pending appeal wll have significant, adverse
consequences. In addition, the wusually applicable tinme period

wi t hin which the Environnmental Appeals Board may deci de sua sponte

to reviewa Presiding Oficer's proposed decision is | engthened to
45 days so that, before the Board nust deci de whether to undertake
review, the Board will know whether any party has requested such
review. Further, requirenents for service of notices of petitions
for admnistrative review are changed to be consistent with the
changes proposed above for service requirenents, under part 72, for
notices of draft Acid Rain permts.
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VIIl. Adm nistrative Requirenents

A. Executive O der 12866

Under Executive Order 12866, 58 FR 51735 (Cctober 4, 1993),
the Adm nistrator nust determ ne whether the regulatory action is
"significant" and therefore subject to Ofice of Mnagenent and
Budget (OMB) review and the requirenents of the Executive Oder
The Order defines "significant regulatory action" as one that is

likely to result in a rule that may:

(1) have an annual effect on the econony of $100 million or
nore or adversely affect in a material way the econony, a sector of
the econony, productivity, conpetition, jobs, the environnent,
public health or safety, or State, local, or tribal governnents or

conmuni ties;

(2) create a serious inconsistency or otherwise interfere with

an action taken or planned by anot her agency;

(3) materially alter the budgetary inpact of entitlenents,
grants, user fees, or loan prograns or the rights and obligations

of recipients thereof; or
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(4) raise novel legal or policy issues arising out of |egal
mandates, the President's priorities, or the principles set forth

in the Executive Order

Pursuant to the terns of Executive Order 12866, it has been
determined that this rule is a "significant regulatory action"
because the rule seens to raise novel |egal or policy issues. As
such, this action was submtted to OMB for review Any witten
cooments from OVMB to EPA, any witten EPA response to those
comments, and any changes nmade in response to OMB suggestions or
recommendations are included in the docket. The docket is
avail able for public inspection at the EPA's Air Docket Section,

which is listed in the ADDRESSES section of this preanble.

B. Unfunded Mandates Act

Section 202 of the Unfunded Mandates Reform Act of 1995
("Unfunded Mandates Act") requires that the Agency prepare a
budgetary i npact statenent before pronmulgating a rule that includes
a federal mandate that may result in expenditure by State, |ocal,
and tribal governnents, in aggregate, or by the private sector, of
$100 million or nore in any one year. Section 203 requires the
Agency to establish a plan for obtaining input fromand i nform ng,
educating, and advising any small governnents that may be
significantly or uniquely affected by the rule.
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Under section 205 of the Unfunded Mandates Act, the Agency
must identify and consider a reasonable nunber of regulatory
alternatives before pronulating a rule for which a budgetary i npact
statenent nust be prepared. The Agency nust select from those
alternatives the least costly, npbst cost-effective, or |[east
burdensone alternative that achi eves the objectives of the rule,
unl ess the Agency explains why this alternative is not selected or

the selection of this alternative is inconsistent with | aw

Because this proposed rule is estimated to result in the
expenditure by State, local, and tribal governments or the private
sector of less than $100 nmillion in any one year, the Agency has
not prepared a budgetary inpact statenent or specifically addressed
the selection of the |least costly, nost cost-effective, or |east
burdensone alternative. Because small governments will not be
significantly or uniquely affected by this rule, the Agency is not

required to develop a plan with regard to snmall governnents.

As discussed in detail in this preanble, the proposal has the
net effect of reducing the burden of parts 72, 77, and 78 of the
Acid Rain regulations on regulated entities (including both
I nvestor-owned and nunicipal utilities) and on State permtting
authorities (which may include State, | ocal , and tribal
gover nments). For exanple, the proposal reduces the burden of
obtaining or providing new units and retired units exenptions from
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the Acid Rain Program and of issuing Acid Rain permts.

The proposed revisions to part 73 also do not have a
significant, adverse effect on regulated entities (including small
entities) and have no effect on State permtting authorities. The
proposal increases the annual unadjusted basic allowances for
certain units and reduces the annual unadjusted basic all owances of
other units, for a net reduction in total basic allowances of about
27,000 during 2000-2009 and 24,000 in 2010 and thereafter. Since
sections 403(a) and 405(a)(3) of the Act set a nationw de cap on
annual all owance allocations, the net reduction of allowances under
this proposal wll result in a small increase in the annual
allocations of each of the other units that already receive
al l owances; the total increase will equal the anount of the above-
di scussed reductions. In addition, the proposal increases the
annual bonus all owances by a total of about 3,000 during 2000-2009;

these end in 2009 and are not subject to the cap.

In nost cases where a unit's all owance allocation is reduced,
the entire allocation is elimnated because EPA proposes to find
that the unit is an unaffected unit and therefore to renove the
unit from Table 2 or 3. These tables list affected units, which
are expected to conply with all Acid Rain Program requirenents.
The | oss of allowances is nore than offset by the renoval of any
obligation of such a unit to neet the emssion limtations and
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permtting, noni t ori ng, and recordi ng and recor dkeepi ng
requi renents of the program The only units that have reduced
al l onance al |l ocations and that renmain affected units are units that
were conditionally granted all owances under section 405(Qg)(4) of
the Act and therefore were listed on Table 3 of 873.10(c). The
al | onances were conditioned on the owners and operators docunenti ng
that the units comrenced construction before Decenber 31, 1990 and
conmenced commer ci al operation by Decenber 31, 1995. Because these
conditions were not net by certain units, the units are not
eligible for the allowances. See 58 FR 15641. Today's rule
revisions sinply reflect this ineligibility and propose to delete
the units from Table 3 and add them to Table 2 wth zero
al l onances. EPA maintains that the rule, therefore, does not have
a significant, adverse inpact on regulated entities, including
entities that are owners or operators of the units renoved from
Tabl e 3.

As part of the process of developing this proposal, EPA
di scussed with sone State air regulators, the proposed revisions to
part 72 affecting State permtting authorities. These air
regul at ors expressed general support for the approach of reducing
the need for States to review and approve new unit or retired unit
exenpti ons. They also generally supported the approach of
streanmlining notice and conment procedures for issuance of Acid
Rain permts and spelling out nore clearly or reduce the
differences between the Acid Rain and title V permtting
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procedures. The approach of allowing States not to adopt opt-in
regul ations and providing that the Adm nistrator issue opt-in
permts under part 74 for sources in such States was al so general ly

support ed.

C. Paperwor k Reduction Act

The information collection requirenments in this proposed rule
have been submtted for approval to the OVB under the Paperwork
Reduction Act, 44 U S.C. 3501, et seq. An Information Collection
Request (I CR) docunent has been prepared by EPA (I CR No. 1633. 10)
and a copy may be obtained from Sandy Farner, OPPE Regul atory
Information Division; U S. Environnental Protection Agency (2137);

401 MSt., S.W,; Washington, DC 20460 or by calling (202) 260-2740.

The only additional information required by this collection of
i nformation is data concerning industrial units that exercise the
option of applying for an exenption from nost requirenents of the
Acid Rain Program e.g., allowance, nonitoring, and annual
conpliance requirenments. This is a new industrial units exenption
t hat EPA proposes, in today's rule, to establish. The requirenents
from which qualified industrial wunits wll be exenpt are

significantly nore burdensone than the information collection

140



requirenents for obtaining the exenption.?® In order to obtain the
exenption, an industrial unit nust neet the information collection
requi renents, which involve submssion of information that is
necessary, and will be used, for determ ning whether the units

qualify and wll continue to qualify for the exenption.

The additional information collection increases the estimated
burden, as conpared to the burden under the current regul ations, by
an average of 24 hours per response for about 15 responses. Burden
means the total tine, effort, or financial resources expended by
persons to generate, mamintain, retain, or disclose or provide
information to or for a federal agency. This includes the tine
needed to review instructions; develop, acquire, install, and
utilize technology and systens for the purposes of collecting
val idating, and verifying information, processing and nai ntaining

i nformation, and disclosing and providing information; adjust the

2 Because the information collection burden on non-
cogeneration industrial units in the absence of this new
exenption was not included in the ICR for the current rule, the
effect of renoving such burden through the new exenption is not
included in the ICR for today's proposal. Consequently, the ICR
for today's proposal shows an increase in burden even though
exenpt industrial units wll actually experience a significant
net reduction in the burden inposed on themby the Acid Rain
Program |In addition, as discussed in detail in this preanble,
today's proposal includes other revisions that will reduce
sonewhat the burden of the programon units that are not exenpt.
Because the burden reduction for non-exenpt units is snal
relative to the total burden of the Acid Rain Program the
reduction is not reflected in the ICR for today's
pr oposal .
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existing ways to conply with any previously applicable instructions
and requirenents; train personnel to be able to respond to a
collection of information; search data sources; conplete and review
the collection of information; and transmt or otherw se disclose

the information.

An agency nmay not conduct or sponsor, and a person is not
required to respond to a collection of information, unless it
di splays a currently valid OVB control nunber. The OVB contro
nunbers for EPA's regulations are listed in 40 CFR part 9 and 48

CFR chapter 15.

Comments are requested on the Agency's need for this
information, the accuracy of the provided burden estinmates, and any
suggested nethods for mnimzing respondent burden, including
t hrough the use of autonated collection techniques. Send conments
on the ICRto: the Director, CPPE Regulatory Information D vision,
U.S. Environmental Protection Agency (2137), 401 M St., S W,
Washi ngt on, DC 20460; and the O fice of Information and Regul atory
Affairs, Ofice of Managenent and Budget, 725 17th St., N W,
Washi ngt on, DC 20503, nmarked "Attention: Desk O ficer for EPA"
Include the ICR nunber in any correspondence. Since OMB is
required to nmake a decision concerning the I CR between 30 and 60
days after [Insert date of publication in the FEDERAL REA STER], a
comment to OMB is best assured of having its full effect if OVB
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receives it by [lInsert date 30 days after publication in the
FEDERAL REQ STER] . The final rule will respond to any OVB or
public comrents on the information collection requirenents

contained in this proposal.

D. Requlatory Flexibility Act

The Regulatory Flexibility Act, 5 US C 601, et seq.,
requires federal agencies to consider potential inpacts of its
regul ations on small entities. Under 5 U S.C 604(a), an agency
Issuing a notice of proposed rul enmaking nust prepare and nmake
available for public comment an initial regulatory flexibility
anal ysi s. Such an analysis is not required if the head of an
agency determ nes, under 5 U S. C. 605(b), that the proposed rule
will not have a significant economc inpact on a substantial nunber

of small entities.

In the preanble of the January 11, 1993 rule, the
Admi nistrator certified that the rule, including the provisions
revi sed by today's proposal, would not have a significant, adverse
i mpact on small entities. 58 FR 3649. The proposed revisions are
not significant enough to change the overall econom c i npact
addressed in the January 11, 1993 preanble. Mreover, as discussed
in detail in this preanble, the proposal has the net effect of
reducing the burden of the Acid Rain regulations on regul ated
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entities, including small entities. For exanple, the proposa

makes it |ess burdensone to obtain new units and retired units
exenptions fromthe Acid Rain Program Further, as discussed in
section VII1(B) of this preanble, while the proposal reduces and,
in sone cases, increases the allowance allocations for individual

units, these changes in allocations will not have a significant,
adverse effect on the owners or operators of the units. Pursuant
to the provisions of 5 U S.C. 605(b), | hereby certify that the
revised rule will not have a significant, adverse inpact on a

substantial nunber of small entities.

E. M scel |l aneous

In accordance with section 117 of the Act, issuance of this
rule was preceded by consultation with any appropriate advisory
comm ttees, independent experts, and federal departnents and

agenci es.

Li st of Subjects In 40 CFR Parts 72, 73, 74, 75, 77, and 78

Envi ronmental protection, Acid rain, Admnistrative practice
and procedure, Air pollution control, Conpliance plans, Continuous
em ssi ons nmoni tors, El ectric utilities, | nt ergover nnent a
relations, N trogen oxides, Penalties, Permts, Reporting and
recor dkeepi ng requi rements, and Sul fur oxides.
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Dat ed:

Carol M Browner,

Adm ni strat or

For the reasons set out in the preanble, title 40, chapter 1 of the

Code of Federal Regulations is proposed to be anended as foll ows:

Part 72 -- [ AVENDED]

1. The authority citation for part 72 is revised to read as

foll ows:

Authority: 42 U.S.C. 7601 and 7651, et seq.

2. Section 72.1 is amended by renovi ng from paragraph (b) the words

"part 70" and adding, in their place, the words "parts 70 and 71".

3. Section 72.2 is anended by: renoving the definition for

"Di spatch systenf; adding in al phabetical order the definitions for

"Affected States" and "Eligible Indian tribe"; and revising

paragraphs (1)(i) and (2) of the definition for "Acid Rain

em ssions limtation", the definition for "Acid Rain permt or

permt", paragraph (2) of the definition of "Coal-fired", the
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definitions for "CQustonmer"” and "Permitting authority” and "Phase |
unit", paragraph (3) of the definition of "Power purchase
commtnrent”, and the definitions for "Submt or serve" and "State"

and "State operating permts programi to read as foll ows:

8§72.2 Definitions.

Acid Rain enmssions limtation neans:

(1) * * *

(i) The tonnage equivalent of the allowances authorized to be
allocated to an affected unit for use in a cal endar year under
section 404(a)(1), (a)(3), and (h) of the Act, or the basic Phase
Il allowance allocations authorized to be allocated to an affected
unit for use in a calendar year, or the allowances authorized to be
all ocated to an opt-in source under section 410 of the Act for use

in a cal endar year

(2) For purposes of nitrogen oxides em ssions, the applicable
limtation under part 76 of this chapter.
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Acid Rain permt or permt neans the legally binding witten

docunent or portion of such docunent, including any permt
revisions, that is issued by a permtting authority under this part
and specifies the Acid Rain Program requirenents applicable to an
af fected source and to the owners and operators and the desi gnated

representative of the affected source or the affected unit.

Affected States nmeans any affected State as defined in part 71 of

this chapter.

Coal -fired neans * * *

(2) For all other purposes under the Acid Rain Program except for
pur poses of applying part 76 of this chapter, a unit is "coal-
fired" if it uses coal or coal-derived fuel as its primary fue
(expressed in mBtu); provided that, if the unit is listed in the
NADB, the primary fuel is the fuel listed in the NADB under the

data field "PRI MEFUEL".
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Cust oner neans a purchaser of electricity not for the purposes of
retransm ssion or resale. For generating rural electrica
cooperatives, the custoners of the distribution cooperatives served
by the generating cooperative will be considered custoners of the

generating cooperative.

Eligible Indian tribe nmeans any eligible Indian tribe as defined in

part 71 of this chapter.

Permtting authority means either:

(1) When the Adm nistrator is responsible for adm nistering Acid
Rain permts under subpart G of this part, the Admnistrator or a

del egat ee agency authorized by the Adm nistrator; or

(2) The State air pollution control agency, |ocal agency, other
St ate agency, or other agency authorized by the Adm nistrator to
admnister Acid Rain permts under subpart G of this part and part
70 of this chapter.
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Phase | unit means any affected unit, except an affected unit under

part 74 of this chapter, that is subject to an Acid Rain em ssions
reduction requirenment or Acid Rain em ssions l[imtation beginning
in Phase |I; or any unit exenpted under 872.8 that, but for such
exenption, would be subject to an Acid Rain em ssions reduction

requirenment or Acid Rain emssions limtation beginning in Phase |I.

Power purchase commtnent nmeans a conmtnment or obligation of a

utility to purchase electric power froma facility pursuant to:

(3) Aletter of intent or simlar instrunent conmtting to purchase
power (actual electrical output or generator output capacity) from
the source at a previously offered or |lower price and a power sal es
agreenent applicable to the source is executed wthin the tine
franme established by the terns of the letter of intent but no |ater
t han Novenber 15, 1993 or, where the letter of intent does not
specify a tine frane, a power sale agreenent applicable to the

source i s executed on or before Novenber 15, 1993; or
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Submit or serve neans to send or transmt a docunent, information,
or correspondence to the person specified in accordance with the
appl i cabl e regul ati on:

(1) In person;

(2) By United States Postal Service; or

(3) By other equival ent neans of dispatch, or transm ssion,
and delivery. Conpliance with any "subm ssion", "service", or
"mai | i ng" deadline shall be determned by the date of dispatch

transm ssion, or nmailing and not the date of receipt.

State neans one of the 48 contiguous States and the District of
Col unmbi a, any non-federal authorities in or including such States
or the District of Colunbia (including | ocal agencies, interstate
assocations, and State-w de agencies), and any eligible Indian
tribe in an area in such State or the District of Colunbia. The
term"State" shall have its conventional neaning when used in the

phrase "the 48 contiguous States.™

State operating permt program neans an operating permt program

that the Adm nistrator has approved under part 70 of this chapter.
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4. Section 72.6 is anmended by revising paragraphs (b)(9) and (c) (1)

and (2) to read as foll ows:

8§72.6 Applicability.

(b) * * *

(9) Aunit for which an exenption under 872.7, 872.8, or 872.14 is
in effect. A though such a unit is not an affected unit, the unit
shall be subject to the requirenents of 872.7, 872.8, or 872.14, as

applicable to the exenption.
(c) Acertifying official of an owner or operator of any unit may
petition the Admnistrator for a determnation of applicability

under this section.

(1) Petition Content. The petition shall be in witing and include

identification of the unit and rel evant facts about the unit. In
the petition, the certifying official shall certify, by his or her
signature, the statenent set forth at 8 72.21(b)(2). Wthin 10
busi ness days of receipt of any witten determ nation by the
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Admi ni strator covering the unit, the certifying official shal
provi de each owner or operator of the unit, facility, or source

with a copy of the petition and a copy of the Admnistrator's

response.

(2) Timnaq. The petition may be submtted to the Adm nistrator at
any tinme but, if possible, should be submtted prior to the
i ssuance (including renewal) of a Phase Il Acid Rain permt for the
unit.

5. Section 72.7 is revised to read as foll ows:

872.7 New units exenption.

(a) Applicability. This section applies to any new utility unit

that has not previously | ost an exenpti on under paragraph (e)(4) of
this section and that, in each year starting with the first year

for which the unit is to be exenpt under this section,

(1) serves one or nore generators with total naneplate capacity of

25 MM or | ess,

(2) burns fuel that does not include any coal or coal -derived fuel
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(except coal -derived gaseous fuel with a sulfur content no greater

t han natural gas) and

(3) burns gaseous fuel with an annual average sul fur content of
0.05 percent or less by weight (as determ ned under paragraph
(c)(3) of this section) and nongaseous fuel wi th an annual average
sul fur content of 0.05 percent or less by weight (as determ ned

under paragraph (c)(3) of this section).

(b)(1) Any new utility unit that neets the requirenments of
paragraph (a) of this section and that is not allocated any
al l owances on Table 2 or 3 of §873.10 of this chapter shall be
exenpt from the Acid Rain Program except for the provisions of

this section, 8872.2 through 72.6, and 8872.10 through 72.13.

(2) The exenption under paragraph (b)(1) of this section shall be
effective on January 1 of the first full calendar year for which
the unit will neet the requirenents of paragraph (a) of this
section. By Decenber 31 of the first year for which the unit is to
be exenpt under this section, a statenent signed by the designated
representative (authorized in accordance with subpart B of this
part) or, if no designated representative has been authorized, a
certifying official of each owner of the unit shall be submtted to
permtting authority otherwi se responsible for admnistering a
Phase Il Acid Rain permt for the unit. |If the Admnistrator is
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not the permtting authority, a copy of the statenent shall be
submtted to the Adm nistrator. The statenent, which shall be in
a format prescribed by the Adm nistrator, shall identify the unit,
state the nanepl ate capacity of each generator served by the unit
and the fuels currently burned or expected to be burned by the unit
and their sulfur content by weight, and state that the owners and
operators of the unit will conply with paragraph (e) of this

secti on.

(c)(1) Any new utility unit that neets the requirenments of
paragraph (a) of this section and that is allocated one or nore
allowances in Table 2 or 3 of §873.10 of this chapter shall be
exenpt from the Acid Rain Program except for the provisions of
this section, 8872.2 through 72.6, and 8872.10 through 72.13, if

each of the follow ng requirenents are net:

(i) The designated representative (authorized in accordance with
subpart B of this part) or, if no designated representative has
been authorized, a certifying official of each owner of the unit
submts to the permtting authority otherw se responsible for
admni stering a Phase Il Acid Rain permt for the unit a statenent

(in a format prescribed by the Adm nistrator) that

(A) identifies the unit and states the nanepl ate capacity of each
generator served by the unit and the fuels currently burned or
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expected to be burned by the unit and their sulfur content by

wei ght,

(B) states that the owners and operators of the unit will conply

wi th paragraph (e) of this section,

(O surrenders allowances equal in nunber to, and with the sane or
earlier conpliance use date as, all of those allocated to the unit
under subpart B of part 73 of this chapter for the first year that
the unit is to be exenpt under this section and for each subsequent

year, and

(D) surrenders any proceeds for allowances under paragraph
(c)(1)(i)(C withheld fromthe unit under 873.10 of this chapter
If the Admnistrator is not the permtting authority, a copy of the

statenent shall be subnmtted to the Adni ni strator

(ii) The Adm nistrator deducts fromthe unit's Al owance Tracking
System account allowances under paragraph (c)(1)(i)(C of this
section and recei ves proceeds under paragraph (c)(1)(i)(D) of this
chapter. Upon conpletion of such deductions and recei pt of such
proceeds, the Admnistrator wll close the wunit's Allowance
Tracking System account and notify the designated representative
(or certifying official) and, if the Admnistrator is not the
permtting authority otherwi se responsible for admnistering a
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Phase Il Acid Rain permit for the unit, the permtting authority.

(2) The exenption under paragraph (c)(1) of this section shall be
effective on January 1 of the first full cal endar year for which
the requirenents of paragraphs (a) and (c)(1) of this section are

met .

(3) Conpliance with the requirenent that fuel burned during the
year have an annual average sulfur content of 0.05 percent by

wei ght or |l ess shall be determ ned as follows:

(1) For gaseous fuel burned during the year, if natural gas is the

only gaseous fuel burned, the requirenment is assunmed to be net;

(i1) For gaseous fuel burned during the year where other gas in
addition to or besides natural gas is burned, the requirenent is
met if the annual average sulfur content is equal to or less than
0. 05 percent by weight. The annual average sulfur content, as a
percentage by weight, for the gaseous fuel burned shall be

cal cul ated as foll ows:
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wher e:

(V(Sannual

%S,

(ii1) For

= annual average sul fur content of the fuel

burned during the year, as a percentage by weight;
= sulfur content of the nth sanple of the fuel

delivered during the year to the unit, as a
percent age by wei ght;

= volunme of the fuel in a delivery during the year to
the unit of which the nth sanple is taken, in
standard cubic feet; or, for fuel delivered during
the year to the unit continuously by pipeline,
vol ume of the fuel delivered starting fromwhen the
nth sanple of such fuel is taken until the next
sanpl e of such fuel is taken, in standard cubic
feet;
= density of the nth sanple of the fuel delivered
during the year to the unit, in |b per standard
cubic foot; and

= each sanple taken of the fuel delivered during the
year to the unit, taken at |east once for each
delivery; or, for fuel that is delivered during the
year to the unit continuously by pipeline, at |east
once each quarter during which the fuel is

del i ver ed.

nongaseous fuel burned during the year, the requirenent
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is met if the annual average sulfur content is equal to or |ess
than 0. 05 percent by weight. The annual average sul fur content, as
a percentage by weight, shall be calculated using the equation in
paragraph (c)(3)(ii) of this section. In lieu of the factor,
volune times density (V, d,), in the equation, the factor, nass
(M), may be used, where M is: mass of the nongaseous fuel in a
delivery during the year to the unit of which the nth sanple is
taken, in Ib; or, for fuel delivered during the year to the unit
continuously by pipeline, mass of the nongaseous fuel delivered
starting fromwhen the nth sanple of such fuel is taken until the

next sanple of such fuel is taken, in |b.

(d)(1) A wutility unit that was issued a witten exenption under
this section and that neets the requirnents of paragraph (a) of
this section shall be exenpt fromthe Acid Rain Program except for
the provisions of this section, 8872.2 through 72.6, and 8872.10
through 72.13 and shall be subject to the requirenents of
paragraphs (d)(2) and (e) of this section in lieu of the

requi renents set forth in the witten exenpti on.

(2) If a utility unit under paragraph (d)(1) of this section is
al l ocated one or nore allowances in Table 2 or 3 of 873.10 of this
chapter, the designated representative (authorized in accordance
with subpart B of this part) or, if no designated representative
has been authorized, a certifying official of each owner of the
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unit shall submt to the permtting authority that issued the
witten exenption a statement (in a format prescribed by the
Adm ni strator) neeting the requirenents of paragraph (c)(1)(i)(C
and (D) of this section. The statenent shall be submitted by
Decenber 31, 1997 and, if the Admnistrator is not the permtting

authority, a copy shall be submtted to the Adm nistrator

(e) Special Provisions. (1) The owners and operators and, to the

extent applicable, the designated representative of a unit exenpted
under this section shall conply with the requirenents of the Acid
Rai n Program concerning all periods for which the exenption is not
in effect, even if such requirenents arise, or nust be conplied

with, after the exenption takes effect.

(2) For any period for which a unit is exenpt under this section,
the unit is not an affected unit under the Acid Rain Program and
parts 70 and 71 of this chapter and is not eligible to be an opt-in
source under part 74 of this chapter. As an unaffected unit, the
unit shall <continue to be subject to any other applicable

requi renents under parts 70 and 71 of this chapter.

(3) For a period of 5 years fromthe date the records are created,
the owners and operators of a unit exenpt under this section shal

retain at the source that includes the unit records denonstrating
that the requirenents of paragraph (a) of this section are net.
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The 5-year period for keeping records nay be extended for cause, at
any time prior to the end of the period, in witing by the

Adm ni strator or the permtting authority.

(i) Such records shall include, for each delivery of fuel to the
unit, the type of fuel and the sulfur content or, for fuel
delivered to the unit continuously by pipeline, the type of fuel

and the sul fur content of each sanple taken.

(ii) The owners and operators bear the burden of proof that the

requi renents of paragraph (a) of this section are net.

(4) Loss of exenption. (i) On the earliest of the foll ow ng dates,

a unit exenpt under paragraph (a) of this section shall lose its
exenption and becone an affected unit under the Acid Rain Program

and parts 70 and 71 of this chapter:

(A) The date on which the unit first serves one or nore generators

with total nanmeplate capacity in excess of 25Mwe;

(B) The date on which the unit burns any coal or coal -derived fuel
except for coal-derived gaseous fuel with the sulfur content no

greater than natural gas; or

(C) January 1 of the year following the year in which the annua
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average sul fur content for gaseous fuel burned at the unit exceeds
0. 05 percent by weight (as determ ned under paragraph (c)(3) of
this section) or for nongaseous fuel burned at the unit exceeds
0. 05 percent by weight (as determ ned under paragraph (c)(3) of

this section).

(i) Not wi t hstanding  872. 30(hb) and (c), the designated
representative for a unit that |loses its exenption under this
section shall submt a conplete Acid Rain permt application on the
| ater of January 1, 1998 or 60 days after the date on which the

unit is no | onger exenpt.

(i1i) For the purpose of applying nonitoring requirenents under

part 75 of this chapter, a unit that |oses its exenption under this

section shall be treated as a new unit that conmmenced conmmerci a

operation on the date on which the unit is no | onger exenpt.

6. Section 72.8 is revised to read as foll ows:

8§72.8 Retired units exenption.

(a) This section applies to any affected unit that is permanently

retired.

(b)(1) Any affected unit that is permanently retired shall be
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exenpt from the Acid Rain Program except for the provisions of
this section, 8872.2 through 72.6, 8872.10 through 72.13, and

subpart B of part 73 of this chapter

(2) The exenption under paragraph (b)(1) of this section shall
beconme effective on January 1 of the first full calendar year
during which that the wunit wll be permanently retired. By
Decenber 31 of the first year that the unit is to be exenpt under
this section, the designated representative (authorized in
accordance with subpart B of this section) of the unit shall submt
a statement to the permtting authority otherw se responsible for
adm nistering a Phase Il Acid Rain permit for the unit. |If the
Adm nistrator is not the permtting authority, a copy of the
statenment shall be submtted to the Adm nistrator. The statenent
shall state (in a format prescribed by the Adm nistrator) that the
unit is permanently retired and will conply with the requirenents

of paragraph (d) of this section.

(c) Autility unit that was issued a witten exenption under this
section and that is permanently retired shall be exenpt fromthe
Acid Rain Program except for the provisions of this section
8872.2 through 72.6, 8872.10 through 72.13, and subpart B of part
73 of this chapter, and shall be subject to the requirenents of
paragraph (d) of this section in lieu of the requirenments set forth
in the witten exenption.
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(d) Special Provisions. (1) Aunit exenpt under this section shall

not emt any sulfur dioxide and nitrogen oxides starting on the
date that the exenption takes effect. The owners and operators of
the unit will be allocated all owances in accordance with subpart B
of part 73 of this chapter. If the unit is a Phase | unit, for
each cal endar year in Phase |, the designated representative of the
unit shall submt a Phase | permt application in accordance with
subparts C and D of this part 72 and an annual certification report
in accordance with 8872.90 through 72.92 and is subject to 8872.95

and 72. 96.

(2) A unit exenpt under this section shall not resune operation
unl ess the designated representative of the source that includes
the unit submits a conplete Acid Rain permt application under
8§72.31 for the unit not less than 24 nonths prior to the later of

January 1, 2000 or the date the unit is to resume operation.

(3) The owners and operators and, to the extent applicable, the
designated representative of a unit exenpted under this section
shall conmply with the requirenents of the Acid Rain Program
concerning all periods for which the exenption is not in effect,
even if such requirements arise, or nust be conplied with, after

t he exenption takes effect.

(4) For any period for which a unit is exenpt under this section,
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the unit is not an affected unit under the Acid Rain Program and
parts 70 and 71 of this chapter and is not eligible to be an opt-in
source under part 74 of this chapter. As an unaffected unit, the
unit shall <continue to be subject to any other applicable

requi renents under parts 70 and 71 of this chapter.

(5) For a period of 5 years fromthe date the records are created,
the owners and operators of a unit exenpt under this section shal

retain at the source that includes the unit records denonstrating
that the unit is permanently retired. The 5-year period for
keepi ng records may be extended for cause, at any tine prior to the
end of the period, in witing by the Admnistrator or the
permtting authority. The owners and operators bear the burden of

proof that the unit is permanently retired.

(6) Loss of exenption. (i) On the earlier of the foll ow ng dates,

a unit exenpt under this section shall l|lose its exenption and
becone an affected unit under the Acid Rain Program and parts 70

and 71 of this chapter:

(A) The date on which the designated representative submts an Acid

Rain permt application under paragraph (d)(2) of this section; or

(B) The date on which the designated representative is required
under paragraph (d)(2) of this section to submt an Acid Rain
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permt application.

(ii) For the purpose of applying nonitoring requirenents under part
75 of this chapter, a unit that |loses its exenption under this
section shall be treated as a new unit that conmmenced comrercia

operation on the date on which the unit resunes operation.

7. Section 72.9 is anended by:

a. renoving from paragraphs (b)(1) and (2) the words "and section
407 of the Act and regulations inplenenting section 407 of the
Act";

b. renoving from paragraph (b)(3) the words "and regul ations
I npl ementing section 407 of the Act";

c. renoving from paragraph (c)(6) the words "a witten exenption
under 8872.7 and 72.8" and adding in their place, the words "an
exenption under 8872.7, 72.8, or 72.14";

d. renoving from paragraph (f)(1)(ii) the punctuation "." and
adding in its place the words "; provided that a 3-year period
(rather then a 5-year period) for recordkeepi ng under part 75 shall
apply." ;

e. renoving from paragraph (g)(1) the words "a witten exenption

under 872.7 or 872.8" and adding, in their place, the words "an
exenmption under 8872.7, 72.8, or 72.14";

f. renmoving from paragraph (g)(6) the words "part 76 of this
chapter"” and adding, in their place, the words "876.11 of this
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chapter; and
g. renoving from paragraph (h) introductory text the words "a
witten exenption under 88 72.7 or 72.8" and adding, in their

pl ace, the words "an exenption under 8872.7, 72.8, or 72.14".

8. Section 72.13 is revised by:

a. renoving paragraphs (a)(1), (a)(5), (a)(6), (a(7), (a)(9, and
(a) (10);

b. redesignating paragraph (a)(2) as paragraph (a)(1);

c. resignating paragraph (a)(3) as paragraph (a)(2);

d. redesignating paragraph (a)(4) as paragraph (a)(3), and

e. redesignating paragraph (a)(8) as paragraph (a)(4).

9. Section 72.14 is added to read as foll ows:

872.14 Industrial units exenption.

(a) Applicability. This section applies to any non-cogeneration,
utility unit that has not previously lost an exenption under
paragraph (d)(4) of this section and that neets the follow ng

criteri a:

(1) Starting on the date of the signing of the interconnection
agreenent under paragraph (a)(2) of this section and thereafter,
t here has been no owner or operator of the unit, subsidiary or
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affiliate or parent conpany of an owner or operator of the unit, or
conbi nation thereof whose principal business is the sale,
transmi ssion, or distribution of electricity or that is a public
utility under the jurisdiction of a State or local wutility

regul atory authority;

(2) On or before March 23, 1993, the owners or operators of the
unit entered into an interconnection agreenent and any related
power purchase agreenent with a person whose principal business is
the sale, transmission, or distribution of electricity or that is
a public utility under the jurisdiction of a State or local utility
regul atory authority, requiring the generator or generators served
by the unit to produce electricity for sale only for incidenta

electricity sales to such person

(3) The unit served or serves one or nore generators that, in 1985
or any year thereafter, actually produced electricity for sale only
for incidental electricity sales required under the interconnection
agreenent and any rel ated power purchase agreenent under paragraph

(a)(2) of this section; and

(4) Incidental electricity sales, under this section, are tota
annual sales of electricity produced by a generator that do not
exceed 10 percent of the naneplate capacity of that generator
times 8,760 hours per year and do not exceed 10 percent of the
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actual annual electric output of that generator.

(b) Petition for exenption. The designated representative

(authorized in accordance wth subpart B of this part) of a unit
under paragraph (a) of this section may submt to the permtting
authority otherw se responsi ble for adm nistering a Phase Il Acid
Rain permt for the unit a conplete petition for an exenption for
the unit fromcertain requirenents of the Acid Rain Program |f
the Adm nistrator is not the permtting authority, a copy of the
petition shall be submtted to the Adm nistrator. A conplete
petition shall include the following elenments in a format

prescribed by the Adm nistrator:

(1) ldentification of the unit;

(2) A statenent that the unit is not a cogeneration unit;

(3) Alist of the current owners and operators of the unit and any
ot her owners and operators of the unit, starting on the date of the
signing of the interconnection agreenent under paragraph (a)(2) of
this section, and a statenent that, starting on that date, there
has been no owner or operator of the unit, subsidiary or affiliate
or parent conpany of an owner or operator of the wunit, or
conbi nation thereof whose principal business is the sale,
transm ssion, or distribution of electricity or that is a public
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utility under the jurisdiction of a State or local wutility

regul atory authority;

(4) A summary of the terns of the interconnection agreenent and any
rel ated power purchase agreenent under paragraph (a)(2) of this
section, including the date on which the agreenent was signed, the
amount of electricity that may be required to be produced for sale
by the generator served by the unit, and the provisions for

expiration or termnation of the agreenent;

(5) A copy of the interconnection agreenent and any rel ated power

pur chase agreenent under paragraph (a)(2) of this section;

(6) The nanepl ate capacity of each generator served by the unit;

(7) For each year starting in 1985, the actual annual electrical
out put of each generator served by the unit, the total anpunt of
electricity produced for sales to any custoner by each generator,
and the total amount of electricity produced and sold as required
by the interconnection agreenent and any related power purchase

agreenent under paragragh (a)(2) of this section;

(8) A statenent that the generator or generators served by the unit
actually produced electricity for sale only for incidental
electricity sales (in accordance wth paragraph (a)(4) of this
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section) required under the interconnection agreenent and any
rel ated power purchase agreenent under paragraph (a)(2) of this
section; and

(9) The special provisions of paragraph (d) of this section.

(c) Permitting Authority's Action.

(1) (i) For any unit neeting the requirenents of paragraphs (a) and
(b) of this section, the permtting authority shall issue an
exenption fromthe requirenents of the Acid Rain Program except
for the provisions of this section, 8872.2 through 72.6 and 8872. 10
t hrough 72.13.

(ii) I'f a petition for exenption is submtted for a unit but the
designated representative fails to denonstrate that t he
requi rements of paragraph (a) are net, the permtting authority

shal | deny an exenption under this section.

(2) In issuing or denying an exenption under paragraph (c)(1) of

this section, the permtting authority shall treat the petition for

exenption as a permt application and apply the procedures used for

i ssuing or denying draft, proposed (if the Admnistrator is not the

permtting authority otherwi se responsible for admnistering a

Phase 11 Acid Rain permt for the unit), and final Acid Rain
164



permts.

(3) An exenption issued under paragraph (c)(1)(i) of this section
shal | becone effective on January 1 of the first full year the unit

neets the requirements of paragraph (a) of this section.
(4) An exenption issued under paragraph (c)(1)(i) of this section
shall be effective until the date on which the unit |oses the

exenption under paragraph (d)(4) of this section.

(d) Special Provisions. (1) The owners and operators and, to the

extent applicable, the designated representative of a unit exenpt
under this section shall conply with the requirenents of the Acid
Rai n Program concerning all periods for which the exenption is not
in effect, even if such requirenents arise, or nust be conplied

with, after the exenption takes effect.

(2) For any period for which a unit is exenpt under this section,
the unit is not an affected unit under the Acid Rain Program and
parts 70 and 71 of this chapter and is not eligible to be an opt-in
source under part 74 of this chapter. As an unaffected unit, the
unit shall <continue to be subject to any other applicable

requi renents under parts 70 and 71 of this chapter.

(3) For a period of 5 years fromthe date the records are created,
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the owners and operators of a unit exenpt under this section shal

retain at the source that includes the unit records denonstrating
that the requirenents of paragraph (a) of this section are net.
The 5-year period for keeping records nmay be extended for cause, at
any time prior to the end of the period, in witing by the
Adm nistrator or the permtting authority. Such records shall

include the foll ow ng information:

(i) A copy of the interconnection agreenent and any rel ated power

pur chase agreenent under paragraph (a)(2) of this section;

(ii) The namepl ate capacity of each generator served by the unit;

and

(iii) For each year starting in 1985, the actual annual electrical
out put of each generator served by the unit, the total anpunt of
el ectricity produced for sales to any custoner by each generator,
and the total amount of electricity produced and sold as required
by the interconnection agreenent and any related power purchase

agreenent under paragraph (a)(2) of this section.

(4) Loss of exenption. (i) On the earliest of the foll ow ng dates,

a unit exenpt under this section shall l|lose its exenption and
becone an affected unit under the Acid Rain Program and parts 70
and 71 of this chapter:
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(A) The first date on which there is an owner or operator of the
unit, subsidiary or affiliate or parent conpany of an owner or
operator of the wunit, or conbination thereof, whose principal
business is the sale, transmssion, or distribution of electricity
or that is a public utility under the jurisdiction of a State or

|l ocal utility regulatory authority.

(B) If any generator served by the unit actually produces any
electricity for sale other than for sale to the person specified as
the purchaser in the interconnection agreenent or any related power
pur chase agreenent under paragraph (a)(2) of this section, then the

day after the date on which such electricity is sold.

(© |If any generator served by the unit actually produces any
electricity for sale to the person specified as the purchaser in
the interconnection agreenment or any related power purchase
agreenent under paragraph (a)(2) of this section where such sale is
not required under that interconnection agreenent or related power
purchase agreenent or where such sale will result in total sales
for a cal endar year exceeding 10 percent of the naneplate capacity
of that generator times 8,769 hours per year, then the day after

the date on which such sale is nade.

(D) If any generator served by the unit actually produces any
electricity for sale to the person specified as the purchaser in
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the interconnection agreenent or related power purchase agreenent
under paragraph (a)(2) of this section where such sale results in
total sales for a cal endar year exceeding 10 percent of the actual
el ectric output of the generator for that year, then January 1 of

the year after such year.

(E) If the interconnection agreenent or related power purchase
agreenent under paragraph (a)(2) of this section expires or is
term nated and any generator served by the unit actually produces
any electricity for sale, then the day after the date on which such

electricity is sold.

(i) Notwi t hstanding  872. 30(b) and (c), the designated
representative for a unit that |loses its exenption under this
section shall submt a conplete Acid Rain permt application on the
| ater of January 1, 1998 or 60 days after the date on which the

unit is no | onger exenpted.

(i1i) For the purpose of applying nonitoring requirenents under
part 75 of this chapter, a unit that |oses its exenption under this
section shall be treated as a new unit that commenced commerci a

operation on the date on which the unit is no | onger exenpted.

10. Section 72.22 is revised by adding paragraph (e) to read as
fol | ows:
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8§72.22 Alternate designated representative.

(e)(1) Notw thstanding paragraph (a) of this section, the
certification of representation nmay designate tw alternate

designated representatives for a unit if:

(i) the unit's utility systemis a subsidiary of a hol ding conpany
with two or nore subsidiaries that are utility systenms in tw or

nore of the contiguous 48 States or the District of Colunbia; and

(i1) a single designated representative is designated for all the
units in the utility-system subsidiaries of the hol ding conpany
under paragraph (e)(1)(i) of this section and submts a NQ
averagi ng plan under 876.11 of this chapter that covers all such
units subject to part 76 of this chapter, is approved by the

permtting authority, and continues to be in effect.

(2) Except in this paragraph (e), whenever the term "alternate
designated representative" is used under the Acid Rain Program the
term shall be construed to include either of the alternate
desi gnated representatives authorized under this paragraph (e).
Except in this section, 872.23, and 872.24, whenever the term
"desi gnated representative" is used under the Acid Rain Program
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the term shall be construed to include either of the alternate

desi gnat ed representatives authorized under this paragraph (e).

11. Section 72.24 is anmended by revising paragraphs (a)(3), (5),

(10), and (11) to read as foll ows:

872.24 Certificate of representation.

(a) * * *

(3) Alist of the owners and operators of the affected source and

of each affected unit at the source.

(5) The following statenment: "I certify that | have given notice of
the agreenent, selecting ne as the 'designated representative' for
the affected source and each affected unit at the source identified
in this certificate of representation, in a newspaper of general
circulation in the area where the source is located or in a State

publ i cation designed to give general public notice."

(10) If an alternate designated representative is authorized in the
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certificate of representation, the following statenent: "The
agreenent by which I was selected as the alternate designated
representative includes a procedure for the owners and operators of
the source and affected units at the source to authorize the
alternate designated representative to act in lieu of the

desi gnated representative."”

(11) The signature of the designated representative and any
alternate designated representative who is authorized in the

certificate of representation and the date signed.

12. Section 72.25 is amended by renoving from paragraph (a) the
words "submitted to" and adding, in their place, the words

"received by".

13. Section 72.30 is anended by renoving paragraph (b)(3) and

addi ng paragraph (e) to read as foll ows:

872.30 Requirenment to apply.

(e) Where two or nore affected units are located at a source, the
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permtting authority may, in its sole discretion, allow the
desi gnated representative of the source to submt, under paragraph
(a) or (c) of this section, tw or nore Acid Rain permt
applications covering the units at the source, provided that each

affected unit is covered by one and only one such application.

14. Section 72.31 is anended by renoving from paragraph (b) the
words "Phase Il unit" and adding in their place the words "affected

unit (except as provided under part 74 of this chapter)".

15. Section 72.32 is anended by revising paragraphs (b) and (c) and

addi ng paragraph (d) to read as foll ows:

§ 72.32 Permt application shield and binding effect of permt

appl i cation.

(b) Prior to the date on which an Acid Rain permt is issued or
deni ed, an affected unit governed by and operated in accordance
with the ternms and requirenents of a tinmely and conplete Acid Rain
permt application shall be deened to be operating in conpliance

with the Acid Rain Program

(c) Aconplete Acid Rain permt application shall be binding on the
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owners and operators and the designated representative of the
affected source and the affected units covered by the permt
application and shall be enforceable as an Acid Rain permt from
the date of subm ssion of the permt application until the issuance

or denial of an Acid Rain permt covering the units.

(d) If agency action concerning a permt is appeal ed under part 78
of this chapter, issuance or denial of the permt shall occur when
the Administrator takes final agency action subject to judicia

revi ew

16. Section 72.33 is anmended by adding a sentence to the end of

paragraph (b)(3) to read as foll ows:

8§ 72.33 ldentification of D spatch System

(b) * * *

(3) * * * A designated representative may request, and the
Adm nistrator may grant at his or her discretion, an exenption
all ow ng the subm ssion of an identification of dispatch system

after the otherw se applicable deadline for such subm ssion.
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17. Section 72.40 is anended by:

a. renoving from paragraph (a)(2) the words "applicable em ssion
limtation established by regulations inplenenting section 407 of
the Act" and adding, in their place, the words "applicable em ssion
limtation under 8876.5, 76.6, and 76.7 of this chapter”;

b. removing from paragraph (a)(2) the words "in accordance with
section 407 and the regulations inplenenting section 407" and
adding, in their place, the words "part 76 of this chapter"”;

c. renoving from paragraph (b)(1l) the words "an NQ, averagi ng plan
contained in part 76 of this chapter" and adding, in their place,
the words "a NQ, averagi ng plan under 876.11 of this chapter”; and
d. renmoving from paragraphs (c) introductory text, (c)(1), and
(d)(1) the words "regul ations inplenenting section 407 of the Act”

and adding, in their place, the words "part 76 of this chapter"”

18. Section 72.41 is anended by: renoving from paragraph (b)(3) the
words "90 days" and adding, in their place, the words "6 nonths (or
90 days if submtted in accordance with 872.82)"; and renoving from
paragraph (e)(1)(ii) the words "section 407 of the Act and
regul ations inplenenting section 407 of the Act" and adding, in

their place, the words "part 76 of this chapter"”

19. Section 72.43 is anended by: renoving from paragraph

(b)(2)(iii)(B) the words "under 872.92" and adding, in their place,

the words "under 872.91(b)"; renoving from paragraph (b)(4) the
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words "90 days" and adding, in their place, the words "6 nonths (or
90 days if submitted in accordance with 872.82 or §72.83)"; and
removi ng from paragraph (f)(1)(i) the words "section 407 of the Act
and regul ations inplenmenting section 407 of the Act" and adding, in

their place, the words "part 76 of this chapter”.

20. Section 72.44 is anended by:

a. renmoving from paragraph (c)(3) the words "Decenber 31" and
adding, in their place, the words "June 1";

b. renoving from paragraphs (g)(1)(i) and (2) the words "proposed
permt revision" and adding, in their place, the words "requested
permt nodification";

c. adding between the first and second sentences of paragraphs
(9)(1)(i) and (2) the words "If the Admnistrator is not the
permtting authority, a copy of the requested permt nodification
shall be submtted to the Adm nistrator.";

d. renoving from paragraph (g)(2)(iii) the words "Decenber 21" and
adding, in their place, the words "Decenber 31"; and

e. renoving from paragraph (h)(ii) the words "section 407 of the
Act and regulations inplenenting section 407 of the Act" and

adding, in their place, the words "part 76 of this chapter".

21. Section 72.51 is anmended by: renoving the words "parts 73, 75,

77, and 78 of this chapter, and regul ations inplenenting section

407 of the Act" and adding, in their place, the words "parts 73,
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74, 75, 76, 77, and 78 of this chapter”; and renoving the words "of

this part”.

22. Section 72.60 is revised to read as foll ows:

8§72.60 GCeneral.

(a) Scope. This subpart and parts 74, 76, and 78 of this chapter
contain the procedures for federal issuance of Acid Rain permts
for Phase | of the Acid Rain Program and Phase Il for sources for
which the Administrator is the permtting authority under 872.74.
This part and parts 74, 76, and 78 of this chapter supersede part
71 of this chapter to the extent that they contain provisions that
are not included in, or that expressly elimnate or replace

provi sions of, part 71 of this chapter.

(1) The provisions of subparts C, D, E, F, and H of this part and
of parts 74, 76, and 78 of this chapter replace the provisions of
part 71 of this chapter <concerning, for Acid Rain permt
applications and permts: submssion, content, and effect of permt
applications; content and requirenments of conpliance plans and
conpliance options; content of permts and permt shield,
procedures for determ ning conpleteness of permt applications;
i ssuance of draft permts; public notice and comment and public
heari ngs on draft permts; response to coments on draft permts;
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i ssuance of permts; permt revisions; and admnistrative appeal
procedures. The provisions of part 71 of this chapter concerning
Indian tribes, delegation of a part 71 program affected State
review of draft permts, and public petitions to reopen a perm:t
for cause are not elimnated or replaced by this part or parts 74,

76, or 78 of this chapter.

(2) The procedures in this subpart do not apply to the issuance of
Acid Rain permts by State permtting authorities with operating
permt prograns approved under part 70 of this chapter, except as

expressly provided in subpart G of this part.

(b) Permi t Decision Deadlines. Except as provided in

872.74(c)(1)(i), the Admnistrator will issue or deny an Acid Rain
permt under 872.69(a) within 6 nonths of receipt of a conplete
Acid Rain permt application submtted for a unit, in accordance
wth 872.21, at the U S. EPA Regional Ofice for the Region in

whi ch the source is | ocated.

(c) Use of Direct Final Procedures. The Adm nistrator may, in his

or her discretion, issue, as single docunent, a draft Acid Rain
permt in accordance with 872.62 and an Acid Rain permt in final
formand nmay provide public notice of the opportunity for public
comment on the draft Acid Rain permit in accordance with 8§72.65.
The Adm nistrator nmay provide that, if no significant, adverse

177



conment on the draft Acid Rain permt is tinmely submtted, the Acid
Rain permt will be deened to be issued on a specified date wi thout
further notice and, if such significant, adverse conmment is tinely
submtted, an Acid Rain permt or denial of an Acid Rain permt
will be issued in accordance with 872.69. Any notice provided
under this paragraph (c) wll include a description of the

procedure in the prior sentence.

23. Section 72.61 is anended by revising paragraphs (a) and

(b)(2) (i) and addi ng paragraph (b)(3) to read as foll ows:

8§ 72.61 Conpl et eness.

(a) Determnation of Conpleteness. The Admnistrator wll

determ ne whether the Acid Rain permt application is conplete
within 60 days of receipt by the U S. EPA Regional Ofice for the
Region in which the source is |ocated. The permt application
shal | be deened to be conplete if the Admnistrator fails to notify
t he designated representative to the contrary within 60 days of

receipt.

(b)***

(2)(i) Wthin a reasonabl e period determ ned by the Adm ni strator,

t he designated representative shall submt the information required
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under paragraph (b)(1) of this section.

(3) Any designated representative who fails to submt any rel evant
information or who has submtted incorrect information in a permt
application shall, upon becom ng aware of such failure or incorrect
submttal, pronptly submt such supplenentary information or

corrected infornmation to the Adm ni strator

24. Section 72.65 is amended by revising paragraphs (b)(1)(ii),
(b)(1)(iii), and (b)(2) to read as foll ows:

872.65 Public notice of opportunities of public coment.

(b) * * *

(1) * * *

(i1) The air pollution control agencies of affected States; and

(ii1) Any interested person.
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(2) Gving notice by publication in the Federal Register and in a
newspaper of general circulation in the area where the source
covered by the Acid Rain permt application is located or in a
State publication designed to give general public notice.
Not wi t hstanding the prior sentence, if a draft permt requires the
affected units at a source to conply with 872.9(c)(1) and to neet
any applicable emission limtation for NQ under 8876.5, 76.6

76.7, 76.8, or 76.11 of this chapter and does not include for any
unit a conpliance option under 872.44, part 74 of this chapter, or
876.10 of this chapter, the Admnistrator may, in his or her
di scretion, provide notice of the draft permt by Federal Register

publication and may omt notice by newspaper or State publication.

25. Section 72.69 is anmendi ng by revising paragraph (a) to read as

foll ows:

8§72.69 |Issuance and effective date of Acid Rain permts.

(a) After the close of the public conment period, the Adm nistrator
will issue or deny an Acid Rain permt. The Adm nistrator wl

serve a copy of any Acid Rain permt and the response to coments
on the designated representative for the source covered by the
i ssuance or denial and serve witten notice of the issuance or
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denial on any persons who are entitled to witten notice under
8§72.65(b)(1)(ii)or (iii) or who submitted witten or oral coments
on the issuance or denial of the draft Acid Rain permt. The

Adm nistrator will also give notice in the Federal Register.

26. Section 72.70 is revised to read as foll ows:

872.70 Relationship to title V operating permt program

(a) Scope. This subpart sets forth criteria for acceptance of
State acid rain prograns, the procedure for including State acid
rain prograns in a title V operating permt program and the
requi rements with which State permtting authorities with accepted
prograns shall conply, and with which the Admnistrator will conply
in the absence of an accepted State program to issue Phase Il Acid

Rain permts.

(b) Relationship to operating permt program Each State

permtting authority wth an affected source shall act in
accordance with this part and parts 70, 74, 76, and 78 of this
chapter for the purpose of incorporating Acid Rain Program
requi renents into each affected source's operating permt or for
I Ssui ng exenptions under 872.14. To the extent that this part or
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parts 74, 76, or 78 of this chapter contain provisions that are not
included in, or that expressly elimnate or replace provisions of,
part 70 of this chapter, this part and parts 74, 76, and 78 of this

chapter shall take precedence.

27. Section 72.71 is revised to read as foll ows:

872.71 Acceptance of State Acid Rain prograns - general.

(a) Each State shall submit, to the Adm nistrator for review and
acceptance, a State Acid Rain program neeting the requirenents of

8§872.72 and 72.73.

(b) The Adm nistrator wll review each State Acid Rain program or

portion of a State Acid Rain program and accept, by notice in the
Federal Register, all or a portion of such programto the extent

that it meets the requirenents of 8872.72 and 72.73. At his or her

di scretion, the Adm nistrator may accept, with conditions and by
notice in the Federal Register, all or a portion of such program
despite the failure to neet requirenents of 8872.72 and 72.73. On
the |ater of the date of publication of such notice in the Federal

Regi ster or the date on which the State operating permt programis
approved under part 70 of this chapter, the State Acid Rain program
accepted by the Admnistrator will becone a portion of the approved
State operating permt program
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(c) (1) Except as provided in paragraph (c)(2) of this section, the
Adm nistrator will issue all Acid Rain permts for Phase |I. The
Adm nistrator reserves the right to delegate the renaining
adm ni stration and enforcenent of Acid Rain permts for Phase | to

approved State operating permt prograns.

(2) The State permtting authority will issue an opt-in permt for
a conbustion or process source subject to its jurisdiction if, on
the date on which the conbustion or process source submts an opt-
in permt application, the State permtting authority has opt-in
regul ati ons accepted under paragraph (b) of this section and an

approved operating permts programunder part 70 of this chapter.

28. Section 72.72 is anmended by:

a. renoving paragraphs (b)(1)(i)(O, (b)(1)(vii), (b)y(1)(viii),

(b) (1) (xi), (b)(1)(xiii), (b)(5)(vii), (b)(7), and (b)(8);

b. removing the | ast sentence of paragraph (b)(5)(v);

c. redesignating paragraphs (ix) and (x) as paragraphs (vii) and

(viii) respectively;

d. redesignating paragraph (xii) as paragraph (iXx);

e. redesignating paragraph (xiv) as paragraph (x);

f. renmoving and reserving paragraph (b)(5)(ii); and

g. revising the title, the introductory |anguage, and paragraphs

(b) introductory language, (b)(1)(ii), (b)(1)(iii), (b)(1)(iv),

(b)(LD)(v), (b)(1)(vi), the first sentence of (b)(5) (i), (b)(5)(vi),
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and (b)(6) to read as foll ows:

8§72.72 Criteria for State operating permt program A State
operating permt program (including a State Acid Rain program
shall meet the following criteria. Any aspect of a State operating
permts programor any inplenentation of a State operating permt
program that fails to neet these criteria shall be grounds for
wi t hdrawal of all or part of the Acid Rain portion of an approved
State operating permt program by the Administrator or for
di sapproval or w thdrawal of approval of the State operating permt

program by the Adm nistrator.

(b) The State operating permt programshall require the foll ow ng
provi sions, which are adopted to the extent that this paragraph (b)
I's incorporated by reference or is otherwise included in the State

operating permt program

(1) * * *

(ii) Draft Permt. (A) The State permtting authority shall prepare

the draft Acid Rain permt in accordance with subpart E of this
part and part 76 of this chapter or, for a conbustion or process
source, Wth subpart B of part 74 of this chapter, or deny a draft
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Acid Rain permt.

(B) Prior to issuance of a draft permt for a conbustion or
process source, the State permtting authority shall provide the
desi gnated representative of a conmbustion or process source an
opportunity to confirmits intention to opt-in, in accordance with

874.14 of this chapter.

(iii) Public Notice and Comment Peri od. Public notice of the

I ssuance or denial of the draft Acid Rain permt and the
opportunity to conment and request a public hearing shall be given
by publication in a newpaper of general circulation in the area
where the source is located or in a State publication designed to
gi ve general public notice. Notw thstanding the prior sentence, if
a draft permt requires the affected units at a source to conply
with 872.9(c)(1) and to neet any applicable emssion [imtation for
NQ, under 8876.5, 76.6, 76.7, 76.8, or 76.11 of this chapter and
does not include for any unit a conpliance option under 8§872.44,
part 74 of this chapter, or 876.10 of this chapter, the State
permtting authority may, in its discretion, provide notice by
serving notice on persons entitled to receive a witten notice and

may omt notice by newspaper or State publication.

(i1v) Proposed permt. Foll owi ng the public notice and comment

period on a draft Acid Rain permt, the State permtting authority
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shal |l incorporate all changes necessary and i ssue a proposed Acid
Rain permt in accordance with subpart E of this part and part 76
of this chapter or, for a conbustion or process source, wth
subpart B of part 74 of this chapter, or deny a proposed Acid Rain

permt.

(v) Direct final procedures. The State permtting authority may,

inits discretion, issue, as a single docunent, a draft Acid Rain
permt in accordance with paragraph (b)(1)(ii) of this section and
a proposed Acid Rain permt and may provide public notice of the
opportunity for public comment on the draft Acid Rain permt in
accordance with paragraph (b)(1)(iii) of this section. The State
permtting authority may provide that, if no significant, adverse
comment on the draft Acid Rain permt is tinmely submtted, the
proposed Acid Rain permt wll be deened to be issued on a
specified date without further notice and, if such significant,
adverse coment is timely submtted, a proposed Acid Rain permt or
deni al of a proposed Acid Rain permt will be issued in accordance
wi th paragraph (b)(1)(iv) of this paragraph. Any notice provided
under this paragraph (b)(1)(v) shall include a description of the

procedure in the prior sentence.

(vi) Acid Rain Permt |ssuance. Following the Admnistrator's

review of the proposed Acid Rain permt, the State permtting
authority shall or, wunder part 70 of this <chapter, the
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Adm ni strator will, incorporate any required changes and i ssue or
deny the Acid Rain permt in accordance with subpart E of this part
and part 76 of this chapter or, for a conbustion or process source,

wi th subpart B of part 74 of this chapter.

(5 * * * (i) Appeals of the Acid Rain portion of an operating
permt issued by the State permtting authority that do not
chal l enge or involve decisions or actions of the Adm nistrator
under this part or part 73, 74, 75, 76, 77, or 78 of this chapter
shal | be conducted according to procedures established by the State

i n accordance with part 70 of this chapter. * * *

(vi) Afailure of the State permtting authority to issue an Acid
Rain permt in accordance with 872.73(b)(1) or, with regard to
conmbusti on or process sources, 874.14(c)(6) of this chapter shal

be ground for filing an appeal.

(6) Industrial Units Exenption. The State permtting authority

shall act in accordance with 872.14 on any petition for exenption

fromrequirenents of the Acid Rain Program
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29. Section 72.73 is revised to read as foll ows:

8§72.73 State issuance of Phase Il permts.

(a) State Permt |ssuance. (1) A State that is authorized to

adm ni ster and enforce an operating permt programunder part 70 of
this chapter and that has a State Acid Rain program accepted by the
Adm ni strator under 872.71 shall be responsible for adm nistering
and enforcing Acid Rain permts effective in Phase |l for al

af f ect ed sources:

(i) That are located in the geographic area covered by the

operating permts program and

(i1) To the extent that the accepted State Acid Rain programis

appl i cabl e.

(2) In admnistering and enforcing Acid Rain permts, the State
permtting authority shall conply with the procedures for issuance,
revision, renewal, and appeal of Acid Rain permts under this

subpart .

(b) Permt Issuance Deadline. (1) On or before Decenber 31, 1997,

a State that is responsible under paragraph (a) of this section as
of January 1, 1997 or such later date as the Adm nistrator may
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establish, for admnistering and enforcing Acid Rain permts shal

i ssue an Acid Rain permt for Phase Il covering the affected units
(other than opt-in sources) at each source in the geographic area
for which the program is approved; provided that the designated
representative of the source submtted a tinely and conplete Acid
Rain permt application in accordance with 872.21 and neets the

requi renments of this subpart and part 70 of this chapter.

(2) Each Acid Rain permt issued in accordance with this section
shall have a term of 5 years commencing on its effective date

provided that, at the discretion of the permtting authority, the
first Acid Rain permit for Phase Il issued to a source may have a
termof less than 5 years where necessary to coordi nate the term of
such permt with the termof an operating permt to be issued to
the source under a State operating permt program Each Acid Rain
permt issued in accordance with paragraph (b)(1) of this section
shall take effect by the later of January 1, 2000, or, where the
permt governs a unit under 872.6(a)(3) of this part, the deadline
for nonitor certification under part 75 of this chapter.

(3) Ntrogen Oxides. Wthin the period required under the approved

State operating permt programbut not later than July 1, 1999, the
State permtting authority shall reopen the Acid Rain permt and
add the Acid Rain Program nitrogen oxides requirenents; provided
that the designated representative of the affected source submtted
a timely and conplete Acid Rain permt application for nitrogen
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oxides in accordance with 8 72.21.

30. Section 72.74 is revised to read as foll ows:

8§72.74 Federal issuance of Phase Il permts.

(a)(1) The Adm nistrator will be responsible for adm nistering and
enforcing Acid Rain permts for Phase Il for any affected sources
in a geographic area that is not under the jurisdiction of a State
permtting authority responsible, as of January 1, 1997 or such
| ater date as the Admi nistrator may establish, for adm nistering

and enforcing Acid Rain permits for such sources under 872.73(a).

(2) After the State permtting authority becones responsible for
adm nistering and enforcing Acid Rain permts under 872.73(a), the
Adm ni strator will suspend federal admnistration of Acid Rain
permts for Phase Il for sources and units subject to the accepted
State Acid Rain program except as provided in paragraph (b)(4) of

this section.

(b)(1) The Administrator will admnister and enforce Acid Rain
permts effective in Phase Il for sources and units during any
period that the Admnistrator is admnistering and enforcing an
operating permt program under part 71 of this chapter for the
geographic area in which the sources and units are | ocated.
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(2) The Adm nistrator will admnister and enforce Acid Rain permts
effective in Phase Il for sources and units otherw se subject to a

State Acid Rain program under 872.73(a) if:

(i) The Admnistrator determnes that the State permtting
authority is not adequately adm nistering or enforcing all or a
portion of the State Acid Rain program notifies the State
permtting authority of such determnation and the reasons

t herefore, and publishes such notice in the Federal Register;

(ii) The State permtting authority fails either to correct the
deficiencies within a reasonable period (established by the
Adm nistrator in the notice under paragraph (b)(3)(i) of this
section) after issuance of the notice or to take significant action
to assure adequate adm nistration and enforcement of the program
within a reasonabl e period (established by the Adm nistrator in the

notice) after issuance of the notice; and

(iii) The Admnistrator publishes in the Federal Register a notice
that he or she will admnister and enforce Acid Rain permts
effective in Phase Il for sources and units subject to the State
Acid Rain programor a portion of the program The effective date
of such notice shall be a reasonable period (established by the

Adm nistrator in the notice) after the issuance of the notice.
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(3) When the Administrator admnisters and enforces Acid Rain
permts under paragraph (b)(1) or (b)(2) of this section, the
Adm nistrator will adm nister and enforce each Acid Rain permt
i ssued under the State Acid Rain programor portion of the program
until the permt is replaced by a permt issued under this section.

After the later of the date for publication of a notice in the
Federal Register that the State operating permt program is
currently approved by the Admnistrator or that the State Acid Rain
program or portion of the program is currently accepted by the
Adm ni strator, t he Adm ni strat or wil | suspend federa

adm nistration of Acid Rain permts effective in Phase Il for
sources and units subject to the State Acid Rain programor portion
of the program except as provided in paragraph (b)(4) of this

secti on.

(4) After the State permtting authority becones responsible for
adm nistering and enforcing Acid Rain permts effective in Phase I
under 872.73(a), the Admnistrator will continue to adm nister and
enforce each Acid Rain permt issued under paragraph (a)(1),
(b)(1), or (b)(2) of this section until the permt is replaced by
a permt issued under the State Acid Rain program The State
permtting authority may replace an Acid Rain permt issued under
paragraph (a)(1), (b)(1), or (b)(2) of this section by issuing a
permt under the State Acid Rain programby the expiration of the
permt under paragraph (a)(1), (b)(1), or (b)(2) of this section.
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The Admnistrator may retain jurisdiction over the Acid Rain
permts issued under paragraph (a)(1), (b)(1), or (b)(2) of this
section for which the admnistrative or judicial review process is
not conplete and will address such retention of jurisdiction in a

notice in the Federal Register.

(c) Permt Issuance Deadline. (1)(i) On or before January 1, 1998,

the Adm nistrator will issue an Acid Rain permt for Phase II
setting forth the Acid Rain Program sul fur dioxide requirenents for
each affected unit (other than opt-in sources) at a source not
under the jurisdiction of a State permtting authority that is
responsi ble, as of January 1, 1997 or such later date as the
Adm ni strator may establish, under 872.73(a) of this section for
adm ni stering and enforcing Acid Rain permts; provided that the
desi gnated representative for the source submtted a tinely and
conplete Acid Rain permt application in accordance with 8§72.21.
The failure by the Adm nistrator to issue a permt in accordance
with this paragraph shall be grounds for the filing of an appea

under part 78 of this chapter.

(i1) Each Acid Rain permt issued in accordance with this section
shall have a termof 5 years commencing on its effective date. Each
Acid Rain permt issued in accordance with paragraph (c)(21)(i) of
this section shall take effect by the |later of January 1, 2000 or,
where a permt governs a unit under 872.6(a)(3), the deadline for
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nonitor certification under part 75 of this chapter.

(2) Ntrogen Oxides. Not later than 6 nonths foll ow ng subm ssion

by the designated representative of an Acid Rain permt application
for nitrogen oxides, the Admnistrator will reopen the Acid Rain
permt for Phase Il and add the Acid Rain Program nitrogen oxides
requirenments for each affected source not under the jurisdiction of
a State permtting authority that is responsible, as of January 1,
1997 or such later date as the Adm nistrator nmay establish, under
8§72.73(a) for issuing Acid Rain permts with such requirenents;
provided that the designated representative for the source
submtted a tinely and conplete Acid Rain permt application for

ni trogen oxides in accordance with 8§72.21

(d) Permt Issuance. (1) The Adm nistrator may utilize any or al

of the provisions of subparts E and F of this part to adm nister
Acid Rain permts as authorized under this section or may adopt by
rul emaki ng portions of a State Acid Rain programin substitution of
or in addition to provisions of subparts E and F of this part to
adm ni ster such permts. The provisions of Acid Rain permts for
Phase | or Phase Il issued by the Admnistrator shall not be

applicabl e requirenents under part 70 of this chapter.

(2) The Adm nistrator nmay delegate all or part of his or her
responsibility, under this section, for adm nistering and enforcing
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Phase Il Acid Rain permts or opt-in permts to a State. Such
del egation will be made consistent with the requirenents of this
part and the provisions governing del egation of a part 71 program

under part 71 of this chapter.

31. Section 72.80 is anmended by revising paragraphs (a), (b), (d),

(e), (f), and (g) to read as follows:

8§72.80 Ceneral.

(a) The subpart shall govern revisions to any Acid Rain permt
I ssued by the Adm nistrator and to the Acid Rain portion of any

operating permt issued by a State permtting authority.

(b) The provisions of this subpart shall supersede the operating
permt revision procedures specified in parts 70 and 71 of this
chapter with regard to revision of any Acid Rain Program perm:t

provi sion.

(d) The terns of the Acid Rain permt shall apply while the permt
revision 1is pending, except as provided in 872.83 for

adm nistrative permt anendnents.
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(e) The standard requirenments of 872.9 shall not be nodified or

voi ded by a permt revision.

(f) Any permt revision involving incorporation of a conpliance
option that was not submitted for approval and comment during the
permt issuance process or involving a change in a conpliance
option that was previously submtted, shall neet the requirenents
for applying for such conpliance option under subpart D of this

part and parts 74 and 76 of this chapter.

(g) Any designated representative who fails to submt any rel evant
information or who has submtted incorrect information in a permt
revision shall, upon becom ng aware of such failure or incorrect
submttal, pronptly submt such supplenentary information or

corrected information to the permtting authority.

32. Section 72.81 is anmended by: renoving from paragraph (c)(21)(ii)
the words "and under 870.7(c)(4)(ii) of this chapter”; and revising

paragraph (c)(2) to read as follows:

872.81 Permt nodifications.
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(C) * * *

(2) For purposes of applying paragraph (c)(1) of this section, a
requested permt nodification shall be treated as a permt

application, to the extent consistent with §872.80(c) and (d).

33. Section 72.82 is anmended by revising paragraphs (a) and (d) to

read as foll ows:

8§72.82 Fast-track nodifications.

(a) If the Admnistrator is the permtting authority, the
designated representative shall serve a copy of the fast-track
nodi fication on the Administrator and any person entitled to a
witten notice under 872.65(b)(1)(ii) and (iii). If a State is the
permtting authority, the designated representative shall serve
such a copy on the Adm nistrator, the permtting authority, and any
person entitled to receive a witten notice of a draft permt under
the approved State operating permt program Wthin 5 business
days of serving such copies, the designated representative shal
al so give public notice by publication in a newspaper of general
circulation in the area where the sources is located or in a State
publication designed to give general public notice.
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(d) Wthin 30 days of the close of the public comment period if the
Adm ni strator is the permtting authority or within 90 days of the
close of the public coment period if a State is the permtting
authority, the permtting authority shall consider the fast-track
nmodi fication and the comments received and approve, in whole or in
part or with changes or conditions as appropriate, or disapprove
the nodification. A fast-track nodification shall be subject to
the same provisions for review by the Adm nistrator and affected

States as are applicable to a permt nodification under 872.81.

34. Section 72.83 is anended by: renoving from paragraph (a)(10)
the words "regul ations inplenenting section 407 of the Act" and
adding, in their place, the words "part 76 of this chapter"”; and
revi sing paragraphs (a)(12) and (b) and addi ng paragraphs (a)(13),

(a)(14), (c), and (d) to read as foll ows:

872.83 Adm nistrative permt amendnent.

(a) * * *

(12) The addition of a NQ, early election plan under 876.8 of this

chapter that was approved by the Adm ni strator
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(13) The addition of an exenption for which the requirenents have

been net under 872.7, 72.8, or 72.14; and

(14) Incorporation of changes that the Adm nistrator has determ ned

to be simlar to those in paragraphs (a)(1) through (13).

(b)(1) The permtting authority will take final action on an
adm nistrative permt anmendnment within 60 days, or, for the
addition of an alternative emssions limtation denonstration
period, within 90 days, of receipt of the requested anendnent and
may take such action without providing prior public notice. The
source may inplenment any changes in the admnistrative permt
amendnent i medi ately upon subm ssion of the requested anendnent,
provi ded that the requirenments of paragraph (a) of this section are

et .

(2) The permtting authority may, on its own notion, nmake an
adm nistrative permt anmendnment w thout providing prior public

noti ce.

(c) The permtting authority will designate the permt revision
under paragraph (b) of this section as having been nade as an
adm ni strative permt anendnent and will notify the designated
representative after making such revision. Were a State is the
permtting authority, the permtting authority shall submt the
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revised portion of the permt to the Adm nistrator.

(d) An admnistrative anendnent shall not be subject to the
provisions for review by the Administrator and affected States

applicable to a permt nodification under 872.81.

35. Section 72.85 is anmended by revising paragraphs (a) and (c) to

read as foll ows:

872.85 Permt reopenings.

(a) The permtting authority shall reopen an Acid Rain permt for

cause whenever:

(1) Any additional requirenment under the Acid Rain Program becones

applicable to any affected unit governed by the permt;

(2) The permtting authority determ nes that the permt contains a
material mstake or that inaccurate statenments were nmade in
establishing the em ssions standards or other ternms or conditions

of the permt; or

(3) The permtting authority determnes that the permt nust be
revised or revoked to assure conpliance with Acid Rain Program
requirenments.
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(c) As provided in 8872.73(b)(3) and 72.74(c)(2), the permtting
authority shall reopen an Acid Rain permt to incorporate nitrogen

oxi des requirenents, consistent with part 76 of this chapter.

36. Section 72.91 is anended by:

a. renoving from paragraph (b)(1)(i) the words "inproved unit

nmeasures” and adding, in their place, the words "inproved unit

ef ficiency neasures”;

b. renoving from paragraph (b)(1)(iii) the words "all figures" and

adding, in their place, the words "each figure";

c. renoving from paragraph (b)(1)(iii)(B) the words "neasures, and"

and adding, in their place, the words "neasures, or";

d. renoving from paragraph (b)(1)(iii)(C the words "neasures." and

adding, in their place, the words "neasures, except neasures

relating to generation efficiency.";

e. renoving fromthe fornula in paragraph (b)(4) the word "hear"

and adding, in its place, the word "heat";

f. renmoving from paragraph (b)(4)(i) the word "units'" and addi ng,

in its place, the word "unit's"; revising paragraphs (b)(5),

(b)(6), and (b)(7); and

g. adding paragraphs (b)(1)(iv) and (b)(4)(iv) to read as foll ows:
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8§72.91 Phase | unit adjusted utilization.

(b) * * *

(1) * * *

(iv) The sumof the verified reductions in a unit's heat input from
all nmeasures inplenmented at the unit to reduce the unit's heat rate
(whether the neasures are treated as supply-side neasures or
i mproved unit efficiency nmeasures) shall not exceed the generation
(in kwh) attributed to the unit for the cal endar year tines the
difference between the unit's heat rate for 1987 and the unit's

heat rate for the cal endar year

(4) * * *

(iv) The allowances credited shall not exceed the total nunber of
al | onances deducted fromthe unit's conpliance subaccount for the
cal endar year in accordance with 8872.92(a) and (c) and 73.35(b) of

this chapter
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(5) If the total, included in the confirmation report, of the
anount of verified reduction in the unit's heat input for energy
conservation and inproved unit efficiency neasures is | ess than the
total estimated in the unit's annual conpliance certification
report for such nmeasures for the cal endar year, then the desi gnated
representative shall include in the confirmation report the nunber
of allowances to be deducted fromthe unit's conpliance subaccount

calculated in accordance with this paragraph (b)(5).

(1) If any allowances were deducted from the unit's conpliance
subaccount for the cal endar year in accordance with 8872.92(a) and
(c) and 73.35(b) of this chapter, then the nunmber of allowances to
be deducted under this paragraph (b)(5) equals the absolute val ue
of the result of the fornmula for allowances credited under
paragraph (b)(4) of this section (excluding paragraph (b)(4)(iv) of

this section).

(iit) 1If no allowances were deducted from the unit's conpliance
subaccount for the cal endar year in accordance with 8872.92(a) and

(c) and 73.35(b) of this chapter:

(A) The designated representative shall recalculate the unit's
adjusted utilization in accordance with paragraph (a) of this
section, replacing the amunts for reduction from energy
conservation and reduction from inproved unit efficiency by the
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ampunt for verified heat input reduction. "Verified heat input
reduction” is the total of the amounts of verified reduction in the
unit's heat input (in mmBtu) from energy conservation and inproved

unit efficiency neasures included in the confirmation report.

(B) After recalculating the adjusted utilization under paragraph
(b)(5)(ii)(A) of this section for all Phase | units that are in the
unit's dispatch system and to which paragraph (b)(5) of this
section is applicable, the designated representative shall
cal cul ate the nunber of allowances to be surrendered in accordance
with 872.92(c)(2) using the recal cul ated adjusted utilizations of

such Phase | units.

(O The allowances to be deducted under this paragraph (b)(5) shall
equal the amount wunder paragraph (b)(5)(ii)(B) of this section
m nus the amount for allowances deducted fromthe unit's conpliance
subaccount for the cal endar year in accordance with 8872.92(a) and
(c) and 73.35(b) of this chapter; provided that if the anount
cal cul at ed under this paragraph (b)(5)(ii)(C is equal to or |ess

than zero, then the anobunt of all owances to be deducted is zero.

(6) The Admnistrator will determ ne the anount of all owances that

woul d have been included in the unit's conpliance subaccount and

t he amount of excess em ssions of sul fur dioxide that would have

resulted if the deductions nade under 873.35(b) of this chapter had
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been based on the verified, rather than the estinmated, reduction in
the unit's heat input from energy conservation and inproved unit

ef ficiency neasures.

(7) The Administrator will determ ne whet her the anount of excess
em ssions of sulfur dioxide wunder paragraph (b)(6) of this
paragraph differs fromthe anount of excess em ssions determ ned
under 873.35(b) of this chapter based on the annual conpliance
certification report. If the amounts differ, the Adm nistrator
will determne: the nunber of allowances that shoul d be deducted to
of fset any increase in excess enmissions or returned to account for
any decrease in excess emssions; and the anobunt of excess
em ssions penalty (excluding interest) that should be paid or
returned to account for the change in excess emn ssions. The
Adm ni strator will deduct imediately fromthe unit's conpliance
subaccount the anount of allowances that he or she determnes is
necessary to offset any increase in excess emssions or will return
I mediately to the unit's conpliance subaccount the anount of
al l omances that he or she determnes is necessary to account for
any decrease in excess em ssions. The designated representative
may identify the serial nunbers of the allowances to be deducted or
returned. In the absence of such identification, the deduction
will be on a first-in, first-out basis under 873.35(b)(2) of this

chapter and the return will be at the Adm nistrator's discretion.
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37. Section 72.95 is anended by revising the fornula in the

i ntroductory text and addi ng paragraph (d) to read as foll ows:

872.95 All owance deduction fornul a

Total all owances deducted = Tons emtted + All owances surrendered
for wunderutilization + Allowances deducted for Phase |
ext ensi ons + Al l owances deducted for substitution or

conpensating units

wher e:

(d) "Al'l owances deducted for substitution or conpensating units" is
the total nunber of allowances calculated in accordance with the
surrender requi rements specified under 8§72.41(d) (3) or

(e)(1)(iii)(B) or §72.43(d)(2).

Part 73 -- [ AVENDED]

206



38. The authority citation for part 73 is revised to read as

foll ows:

Authority: 42 U.S.C. 7601 and 7651, et seq.

39. Section 73.10 is anended by revising the title and adding

paragraphs (b)(3), (b)(4), (b)(5), and (c)(3) to read as foll ows:

873.10 Initial allocations for Phase | and Phase 1|1

(b) * * *

(3) Notwi thstanding the anobunts in Table 2 of this section, the
unadj ust ed basi c al |l owances for years 2000-2009 and for years 2010
and thereafter for the following boilers are: Illinois, Lakeside,
7, 2,919 unadjusted basic for 2000-2009 and 722 unadjusted basic
for 2010 and thereafter; Illinois, Lakeside, 8, 1,652 unadjusted
basic for 2000-2009 and 371 wunadjusted basic for 2010 and
thereafter; Illinois, Marion, 1, 2,376 unadjusted basic for 2000-
2009 and for 2010 and thereafter; Illinois, Mrion, 2, 2,434
unadjusted basic for 2000-2009 and for 2010 and thereafter;
II'linois, Marion, 3, 2,640 unadjusted basic for 2000-2009 and for
2010 and thereafter; Louisiana, Rodemacher, 2, 20,774 unadjusted
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basic for 2000-2009 and for 2010 and thereafter; and Wsconsin
Mani t owoc, 8, 271 unadjusted basic for 2000-2009 and for 2010 and

thereafter.

(4) Notwi thstanding the ampbunts in Table 2 of this section, the
unadj usted basic all owances and total bonus allowances for years
2000- 2009 and for years 2010 and thereafter for the follow ng
boilers are: Maryland, R P Smth, 9,320 unadjusted basic and 354
total bonus for 2000-2009 and 320 unadjusted basic for 2010 and
thereafter; Wsconsin, Blount Street, 7, 116 unadjusted basic and
1,374 total bonus for 2000-2009 and 116 unadj usted basic for 2010
and thereafter; Wsconsin, Blount Street, 8,473 unadjusted basic
and 716 total bonus for 2000-2009 and 473 unadjusted basic for 2010
and thereafter; and Wsconsin, Blount Street, 9,633 unadjusted
basic and 629 total bonus for 2000-2009 and 633 unadjusted basic

for 2010 and thereafter.

(5) If aunit was allocated allowances in Table 2 of this section
as of March 23, 1993 is subsequently renmoved from Table 2, the
owners of the unit shall surrender, for each allowance allocated to
the unit in such table, an allowance of the sane or earlier
conpl i ance use date as the allowance allocated and shall return to
the Adm nistrator any proceeds received for allowances wthheld
fromthe unit under 873.10 of this chapter. The allowances shal

be surrendered and the proceeds shall be returned within 60 days
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after the effective date of this paragraph (b)(5).

(C) * * *

(3) If aunit was allocated allowances in Table 3 of this section
as of March 23, 1993 is subsequently renmoved from Table 3, the
owners of the unit shall surrender, for each allowance allocated to
the unit in such table, an allowance of the sane or earlier
conpl i ance use date as the allowance allocated and shall return to
the Admi nistrator any proceeds received for allowances wthheld
fromthe unit under 873.10 of this chapter. The allowances shal

be surrendered and the proceeds shall be returned within 60 days

after the effective date of this paragraph (c)(4).

40. Section 73.10 is anended by revising Table 2 of paragraph (b)
by:

a. renoving the entries for Al abama, Future Fossil, **1; Al abanmsg,
Mclntosh CAES, **2; Al abanmma, MW I liams, **CT1; Al abanms,
MW I'ianms, **CT2; Al abama, McWIIlians, **CT3; Arkansas, NA2--7246,
**1, California, El Centro, 2; Colorado, Valnont, 11; Col orado,
Val nont, 12; Colorado, Valnont, 13; Colorado, Valnont, 22;
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Col orado, Val nont, 23; Connecticut, South Meadow, 11; Connecti cut,
South Meadow, 12; Connecticut, South Meadow, 13; Florida,
Lauderdal e, PFL4; Florida, Lauderdale, PFL5; Illinois, Lakeside,
Gr2; Indiana Nal--7221, **2; Indiana, Nal--7228, **4; Indiana, Nal-
-7228, **5; Kansas, Ripley, **2; Kansas, Ripley, **3; Kentucky, J
K Smth, 1; Louisiana, R S Nelson, 1; Louisiana, R S Nelson, 2;
M chi gan, Delray, 11; Mnnesota, Future Base, **1; M nnesota, NAl-
7237, **2; Mssissippi, Wight, W; Mssouri, Conbustion Turbine 1,
**NA7; M ssouri, Enpire Energy Cr, **4; Mssouri, Enpire Energy
Ctr, **NA2; Mssouri, Enpire Energy Cr, **NA3; Mssouri, Gand
Avenue, **7; Mssouri, Gand Avenue, **9; Nebraska, NAl--7019,
**NA2; New Jersey, Butler, **4; New Jersey, NA5--7217, **2; New
Jersey, NA6--7218, **2; New Mexico, Escalante, **2; New Mexico,
Maddox, **3; New York, Rochester 3, 1; New York, Rochester 3, 2;
New York, Rochester 3, 4; North Dakota, Dakotas, **1; Oklahons,
I nola, **1; Pennsylvania, R chnond, 63; Pennsylvania, R chnond, 64;
Pennsyl vani a, Sout hwar k, 11; Pennsyl vani a, Sout hwark  12;
Pennsl yvani a, Sout hwark, 21; Pennsylvania, Southwark, 22; South
Carolina, Na4--7210, **ST1l, South Dakota, Modbile, **2; Texas,
Concho, 2; Texas, Concho, 4; Texas, Concho, 5; Texas, Concho, 6;
Texas, Deepwater, DWP1l; Texas, Deepwater, DWP2; Texas, Deepwater,
DWP3; Texas, Deepwater, DWP3; Texas, Deepwater, DW4, Texas,
Deepwat er, DWP5; Texas, Deepwater, DWP6; Texas, GI98, **1; Texas,
Grog, **2; Texas, GI99, **1; Texas, GI99, **2; Texas, GI99, **3;
Texas, NA1l--7216, **1; Texas, NAl--7216, **2; Texas, San M guel,
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**2. Texas, TNP One, **3; Texas, TNP One, **4; Virginia,
Chesterfield, **8B; Wshington, Kettle Falls, 1; Wsconsin,
Mani towoc, 9; Wsconsin, Nal--7203, **CT3; and Wsconsin, Na--7222,
unit **1; and

b. by adding in alphabetical order the entries "Al abama"
"mewllianms", "**4", "o0*, "O*, "0, "O", "O0", "O0", "O0", "0", and
"0"; "Arizona", "Springerville*, "3", "O*, "0", "O0", "0", "O0", "O0",
"o", "0", and "0"; "Florida", "Reedy Creek Conbined Cycle",
"32432", "69", "O", "O", "O0", "NA", "18", "0", "0", and "NA";
"I ndi ana", "NA1l--7228", "**1", "O", "O", "O", "O", "O", "O", "O0",
"0", and "0"; "Indiana", "NAl--7228", "**2" "Q", "0", "0", "O0",
"o", "0", "0", "0" and "0"; "Indiana", "NAl--7228", "**3", "0"

“o", "o", "O*, "Oo", "O0", "O0", "0" and "O0"; "Kansas", "Wanego",
" **NpA1",  "o", "o", "o, "o, "o", "oOo", "O0", "0" and "O0";

"Maryl and", "Easton 2", "**25",6 "O", "O", "O", "O", "O", "O", "

0
"o", and "0": "Maryl and", "Perryman", "**51",  "O", "O", "O0", "O0",
"o*, "o", "o", "0", and "o"; "M ssi ssi ppl " "|VbS€||€", TrEQT MOV,
"o", "O0", "O", "O", "O", "O0", "0" and "O"; "M ssissippi"
"Mosel | ", "**5" "Q", "Q", "O", "O", "O0", "0", "0", "0", and "O";
"MSSOUI’i", "Conbusti on Turbi ne i, "**21", "0", "O", "O", "O", "0,
"o, "o, "0", and "0o"; "MSSOUI’i", "Conbusti on Turbi ne 2", "FEx"
"Q", "O0", "O0", "O", "O0", "O0", "0", "0", and "0"; "Nebraska", "Nal--
7019", "**NA1", "O", "O", "O", "O", "O", "O0", "O0", "0", and "O0";
"Nevada", "Harry Allen", "**Gr1", "o", "o0", "O0", "0", "0", "0", "O",
"0", and "0"; "Nevada","Harry Allen", "**Gr2", "0", "0", "0", "0,
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"o", "0", "0", "0", and "0"; "New Jersey", "Butler", "**1",6 "0",
"o", "Oo*, "Oo*, "0", "O0", "0", "0", and "0"; "New Jersey", "Nal--
7139", "**1* "O", "O", "O", "O", "O", "O", "O0", "0", and "0"; "New
Jersey", "Na2--7140", "**1", "O0", "O*, "O", "O", "O", "O", "O0",
"0", and "0"; "Onhio", "Wodsdale", "**GI7", 2 "South Carolina",
"NAL1--7106", "GT1", "O", "O", "O, "Oo", "Oo", "O0", "O0", "0", and
"0"; "Texas", "Twn Gak", "2", "1,760", "O", "O0", "0", "NA",
"1,760", "0", "0", and "NA", and "Virginia", "East Chandler",

tEx2", "Q", "O0", "O*, "Oo", "Oo", "O0", "0", "0" and "0".

41. Section 73.10 is anended by revising Table 3 of paragraph (c)
by:

a. renoving the entries for Al abama, MWIIlians, **4; Arizona,
Springerville, 3; California, Harbor, **10; Florida, G W Ilvey,
**22; Florida, Martin, **3ST, Florida, Mrtin, **4ST; Illinois,
Lakesi de, GI1; Indiana, NAl--7228, **1; |Indiana, NAl--7228, **2:
I ndi ana, NA1l--7228, **3; lowa, Nal--7230, **1; Kansas, Wanego,
**NAl;, Maryland, Easton 2, **25; Maryland, Perryman, **51,
M ssi ssippi, Moselle, **4; Mssissippi, Mselle, **5; Mssouri,
Combustion Turbine 1, **1; Mssouri, Conbustion Turbine 2, **2;
M ssouri, Enpire Energy Center, **3; Mssouri, Lake Road, **8;
Nebr aska, NAl--7019, **NAl;, Nevada, Cark, **9; Nevada, 0 ark,
**10; Nevada, Harry Allen, **GIl; Nevada, Harry Allen, **GI2; New
Jersey, Butler, **1; New Jersey, Butler, **3; New Jersey, Nal--
7139; New Jersey, Na2--7140, **1; Onhio, Dover, **7; (nio,
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Whodsdal e, **GI7; Pennsylvania, Trenton Cogen Proj, **1; South
Carolina, NAl--7106, **GIl; South Carolina, NA2--7107, **GI2; South
Carolina, Na3--7108, **GI3; South Dakota, CT, **5; Texas, Twi n QCak,
2; Utah, Bonanza, **2; Virginia, East Chandler, **2; Wsconsin,
Conmbusti on Turbine, **1;, and Wsconsin, Na2, **1; and

b. adding in al phabetical order the entries "M nnesota", "Angus
Anson", "3", "1,166", "O", "O", "O", "NA", "1,166", "0", "0", and
"NA"; "South Carolina", "Cope", "1", "2,989", "0", "0", "0", "NA",
"2,989", "0", "0", and "NA"; "Wsconsin", "Fond du Lac", "**CT3",
"44", "0", "O0", "O0", "NA", "44",  "0", "0", and "NA"; and
"W sconsin", "West Mrtinette", "33", "874", "0", "0", "0", "NA",

"874", "0", "0", and "NA".

42. Section 73.19 is anended by renoving and reserving paragraph

(b) and revising paragraph (a)(5) to read as foll ows:

873.19 Certain units with declining SO rates

(a) * * *

(5 Its 1996 annual SO, em ssion rate (determned in accordance

with part 75 of this chapter) is less than 1.2 | b/ Bt u;
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43. Section 73.90 is anmended by: renoving fromthe fornula in

paragraph (c)(3) the words "Total Allowances Requested" and addi ng,
in their place, the words "35,000"; renoving fromthe fornula in
par agraph (c)(3) the words "35,000" and adding, in their place, the
words "Total Allowances Requested"; and revising paragraphs (a)(1),

(a)(2), and (a)(3) to read as follows:

§ 73.90 Allowance allocations for snall diesel refineries

(a) * * *

(1) Photocopies of Form El A-810 for each nonth of cal endar years

1988 through 1990 for the refinery;

(2) Photocopies of Form El A-810 for each nonth of cal endar years
1988 through 1990 for each refinery owned or controlled by the
refiner that owns or controls the refinery seeking certification;

and

(3) A letter certified by the certifying official that the

subm tted photocopies are exact duplicates of those forns filed

wi th the Departnent of Energy for 1988 through 1990.
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Part 74 -- [ AVENDED]

44. The authority citation for part 74 continues to read as

foll ows:

Authority: 42 U S.C. 7601 and 7651, et seq.

45. Section 74.2 is anended by renmoving the words "a witten
exenption under 872.7 or 872.8 of this chapter"” and adding, in
their place, the words "an exenption under 872.7, 872.8 or 8§72.14

of this chapter”.

Part 75 -- [ AVENDED]

46. The authority citation for part 75 is revised to read as

foll ows:

Authority: 42 U S.C. 7601 and 7651, et seq.

47. Section 75.67 is anmended by renoving and reserving paragraph

(a).

Part 77 -- [ AVENDED]

48. The authority citation is revised to read as foll ows:

215



Authority: 42 U S.C. 7601 and 7651]j

49. Section 77.3 is anended by revising paragraphs (d)(3),(5), and

(6) to read as foll ows:

8§77.3 O fset plans for excess em ssions of sufur dioxide.

(d) * * *

(3) At the designated representative's option, the nunber of
al |l onances to be deducted fromthe unit's Al owance Tracki ng System
account to offset the excess em ssions for the year for which the

plan i s submtted.

(5) A statenent either that allowances to offset the excess
em ssions are to be deducted i mediately fromthe unit's conpliance
subaccount or that they are to be deducted on a specified date in

a subsequent year.

(6) If the proposed offset plan does not propose an immedi ate
deducti on of allowances under paragraph (d)(5) of this section, a

216



denonstrati on that such a deduction will interfere with electric

reliability.
50. Section 77.4 is revised by anending paragraphs (b)(1),
(c)(2)(i), (F)(2 (i), (9(2)(i)(B), (9(2)(i)(C, the last two

sentences of (k)(1), and (k)(2) to read as foll ows:

877.4 Adm nistrator's action on proposed of fset plans.

(b) Review of proposed offset plans. (1) If the designated

representative submts a conplete proposed offset plan for
I mmedi ate deduction, from the unit's conpliance subaccount, of
al l onances required to offset excess em ssions of sulfur dioxide,
the Admnistrator will approve the proposed offset plan w thout
further review and will serve witten notice of any approval on the
designated representative. The Admnistrator will also give notice
of any approval in the Federal Register. The plans wll be
I ncorporated in the unit's Acid Rain permt in accordance wth
872.84 of this chapter (automatic permt anendnent) and will not be
subject to the requirenments of paragraphs (d) and (k) of this

secti on.
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(C) * * *

(2)(i) The designated representative shall submt the information
requi red under paragraph (c)(1) of this section within a reasonabl e

period determ ned by the Adm nistrator.

(f) * * *

(2) * * *

(i) The reasons, and supporting authority, for approval or
di sapproval of any proposed offset plan that does not require
I medi ate deduction of allowances, including references to
applicable statutory or regulatory provisions and to the

adm ni strative record; and

(g) * * *
(2) * * *
(I) * * *
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(B) The air pollution control agencies of affected States; and

(C© Any interested person.

(k) * * *

(1) * * * The Admnistrator will serve a copy of any approved
offset plan and the response to coments on the designated
representative for the affected unit involved and serve witten
notice of the approval or disapproval of the offset plan on any
persons who are entitled to witten notice under paragraphs
(9)(2)(i)(B) and (C) of this section or who submtted witten or

oral comments on the approval or disapproval of the draft offset

pl an. The Adm nistrator wll also give notice in the Federal
Regi ster.
(2) The Admnistrator wll approve an offset plan requiring

I mredi ate deduction fromthe unit's conpliance subaccount of all
al | onances necessary to offset the excess em ssions except to the
extent the designated representative of the unit denonstrates that

such a deduction will interfere with electric reliability.
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51. Section 77.6 is amended by revising paragraph (a) to read as

foll ows:

877.6 Penalties for excess enm ssions of sulfur dioxide and

ni trogen oxi des.

(a)(1) If excess emssions of sulfur dioxide or nitrogen oxide
occur at an affected unit during any year, the owners and operators
of the affected unit shall pay, w thout demand, an excess em ssions

penal ty, as cal cul ated under paragraph (b) of this section.

(2) If one or nore affected units governed by an approved NQ
averagi ng plan under 876.11 of this chapter fail (after applying
876.11(d)(1)(ii)(C of this chapter) to neet their respective
al ternative contenporaneous emssion limtations or annual heat
input limts, then excess em ssions of nitrogen oxides occur during
the year at each such unit. The sum of the excess em ssions of
ni trogen oxides of such units shall equal the anount determ ned
under 876.13(b) of this chapter. The owners and operators of such
units shall pay an excess em ssions penalty, as cal cul ated under
paragraph (b) of this section using the sumof the excess em ssions

of nitrogen oxides of such units.

(3) Except as otherw se provided in this paragraph (a)(3), payment
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under paragraphs (a)(1) or (2) of this section shall be submtted
to the Administrator by 30 days after the date on which the
Adm ni strator serves the designated representative a notice that
t he process of recordation set forth in 873.34(a) of this chapter
is conpleted or by July 1 of the year after the year in which the
excess em ssions occurred, whichever date is earlier. Payment
under paragraph (a)(1) of this section for any increase in excess
em ssions of sulfur dioxide determ ned after adjustnents nmade under
8§72.91(b) of this chapter shall be submtted to the Adm nistrator
by 30 days after the date on which the Adm nistrator serves the
designated representative a notice that process set forth in

8§72.91(b) of this chapter is conpleted.

Part 78 -- [ AVENDED]

52. The authority citation for part 78 continues to read as

foll ows:

Authority: 42 U.S.C. 7601 and 7651, et seq.

53. Section 78.1 is anended by revising paragraphs (a)(1) and (2)

and (b)(1)(v) to read as follows:
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8§78.1 Purpose and scope.

(a)(1) This part shall govern appeals of any final decision of the
Adm ni strator under parts 72, 73, 74, 75, 76, and 77 of this
chapter; provided that matters listed 8 78.3(d) and prelimnary,
procedural, or internediate decisions, such as draft Acid Rain

permts, may not be appeal ed.

(2) Filing an appeal, and exhausting adm ni strative renedi es, under
this part shall be a prerequisite to seeking judicial review For
purposes of judicial review, final agency action occurs only when
a deci sion appeal abl e under this part is issued and the procedures

under this part for appealing the decision are exhausted.

(b) * * *

(1) * * *

(v) The issuance or denial of an exenption under 872.14 of this

chapter;

54. Section 78.3 is anended by:
a. renoving from paragraph (b)(1) the words "60 days" and addi ng,
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in their place, the words "60 days (or other reasonable period
established by the Adm nistrator in such decision)";

b. renoving from paragraph (b)(1) the words "action.” and addi ng,
in their place, the words "action and shall not neet the
prerequisite for judicial review under 872.1(a)(2).";

c. renmoving from paragraph (b)(3)(ii) the words "the persons
entitled to witten notice under 872.65(b)(1)(ii), (iii), and (iv)
of this chapter.” and adding, in their place, the words "the air
pol lution control agencies of affected States and any interested
person.";

d. adding at the end of paragraph (c)(6) the word "and"; renoving
from paragraph (c)(7) the words "; and" and adding, in their place,
the word ".";

e. renoving paragraph (c)(8);

f. renoving paragraph (d)(1); and

g. redesignating paragraphs (d)(2), (d)(3), and (d)(4) as
paragraphs (d)(1), (d)(2), and (d)(3) respectively.

55. Section 78.4 is anended by: renoving from paragraph (c)(1) the
words "7 days" and adding, in its place, the words "7 days (or
ot her reasonable period established by the Environmental Appeals
Board or Presiding Oficer),"; and renoving from paragraph (c)(1)
the words "it, unless the Environmental Appeals Board or Presiding
O ficer authorizes a longer tinme based on good cause." and addi ng,
in their place, the words "it."
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56. Section 78.5 is anended by renoving from paragraph (a) the
words "to submit a claim of error notification" and adding, in
their place, the words "a claim of error notification was

subm tted".

57. Section 78.7 is renpved and reserved.

58. Section 78.11 is anended by renoving from paragraph (a) the
words "30 days" and adding, in their place, the words "30 days (or
ot her reasonable period established by the Admnistrator when

giving notice)".

59. Section 78.12 is anended by renoving from paragraph (a)(2) the
words "a witten exenption under 8872.7 or 72.8" and adding, in

their place, the words "an exenption under 872.14".

60. Section 78.14 is anmended by; renoving from paragraph (a) the
word "theses" and adding, in its place, the word "these"; renoving
from paragraph (a)(10) the words "15 days" and adding, in their
pl ace, the words "15 days (or other reasonable period established
by the Presiding Oficer)"; and renoving from paragraph (c)(1) the

words "Rul e 408 of".

61. Section 78.15 is anended by: renoving from paragraph (c) the
words "10 days" and adding, in their place, the words "10 days (or
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ot her reasonabl e period established by the Presiding Oficer)"; and

renoving the | ast sentence from paragraph (c).

62. Section 78.16 is amended by renoving from paragraphs (d)(1) and
(d)(2) the words "7 days" and adding, in their place, the words "7
days (or other reasonable period established by the Presiding

Oficer)".

63. Section 78.17 is anended by: renoving the words "45 days" and
adding, in their place, the words "45 days (or other reasonable
period established by the Presiding Oficer)"; and renoving the
words ", for good cause shown, may shorten or extend the tine for

filing and".

64. Section 78.18 is anended by renoving from paragraph (b) the
words "30 days after service unless within that tinme:" and addi ng,

in their place, the words "unless:".

65. Section 78.20 is anmended by: renoving from paragraph (a) the
words "30 days" and adding, in their place, the words "30 days (or
ot her reasonable period established by the Environmental Appeals
Board)"; and renoving from paragraph (b) the words "30 days" and
adding, in their place, the words "45 days (or other reasonable

period established by the Environnmental Appeals Board)".
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